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U.S. Customs Service 


Treasury Decisions 


(T.D. 02-32) 
BONDS 


APPROVAL TO USE AUTHORIZED 
FACSIMILE SIGNATURES AND SEALS 


The use of facsimile signatures and seals on Customs bonds by the fol- 
lowing corporate surety has been approved effective this date: 


XL Reinsurance America, Inc. 
Authorized facsimile signature on file for: 
Peter M. Quinn, Attorney-in-fact 
The corporate surety has provided the Customs Service with copies of 
the signature to be used, copies of the corporate seal, and a certified copy 
of the corporate resolution agreeing to be bound by the facsimile signa- 


tures and seals. This approval is without prejudice to the surety’s right 
to affix signatures and seals manually. 


Dated: July 2, 2002. 


ROBERT S. DINERSTEIN, 
(for Jeremy Baskin, Acting Chief, 
Entry Procedures and Carriers Branch.) 
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(T.D. 02-34) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JUNE 2002 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): None. 


Austria schilling: 


June 1, 2002 $0.067869 
June 2, 2002 .067869 
June 3, 2002 .068240 
June 4, 2002 .068487 
June 5, 2002 .068247 
June 6, 2002... .068727 
June 7, 2002 .068669 
June 8, 2002 of 068669 
June 9, 2002 .068669 
June 10, 2002 .068647 
June 11, 2002 ‘ .068639 
June 12, 2002 .068843 
June 13, 2002 ‘ .068603 
June 14, 2002 .068661 
June 15, 2002 .068661 
June 16, 2002 .068661 
June 17, 2002 .068618 
June 18, 2002 .068916 
June 19, 2002 .069359 
June 20, 2002 .070100 
June 21, 2002 ; .070529 
June 22, 2002 .070529 
June 23, 2002 .070529 
June 24, 2002 .... ve .071118 
June 25, 2002 Sere ate .070435 
June 26, 2002...... Shaina .071401 
June 27, 2002 .071837 
June 28, 2002 .... ee .071626 
June 29, 2002 .071626 
June 30, 2002 .071626 
Belgium franc: 
June 1, 2002 ; ... $0.023151 
June 2, 2002 .023151 
June 3, 2002 .023277 
June 4, 2002 .... 4 .023361 
June 5, 2002 .023280 
June 6, 2002 .023443 
June 7, 2002 .. .023423 
June 8, 2002 .... .023423 


June 9, Datos .023423 
June 10, 2002 ah ere .023416 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2002 (continued): 


Belgium franc (continued): 


June 11, 2002 .. $0.023414 
June 12, 2002 a .023483 
June 13, 2002 ' 023401 
June 14, 2002 rok 023421 
June 15, 2002 2h yeaa eee 023421 
June 16, 2002 .023421 
June 17, 2002 .023406 
June 18, 2002 .023508 
June 19, 2002 .023659 
June 20, 2002 es .023912 
June 21, 2002 aimee ee 024058 
June 22, 2002 bg .024058 
June 23, 2002 Rac aera 024058 
June 24, 2002 .024259 
June 25, 2002 .024026 
June 26, 2002 - .024356 
June 27, 2002 .... Weoc 024504 
June 28, 2002 — arte Pe 024432 
June 29, 2002 tees 024432 
June 30, 2002 ae sree, end rage ones 024432 


Finland markka: 


June 1, 2002... 
June 2, 2002... 
June 3, 2002 

June 4, 2002 

June 5, 2002... Be 45 
June 6, 2002 Sco tines 159055 
June 7, 2002 .158921 
June 8, 2002 rier. .158921 
June 9, 2002 . ‘ .158921 
June 10, 2002... Pe not 158870 
June 11, 2002 . .158853 
June 12, 2002.... Be heat ars 159324 
June 13, 2002 ; .158769 
June 14, 2002 158904 
SERRE RCH RRNOR ea. /< ius 5,5 4s" sicnolale Gv Palen Liye ae a ae 158904 
June 16, 2002 ; .158904 
June 17, 2002 oe .158803 
June 18, 2002 ....... bite Waoriera rag ates .159493 
June 19, 2002 sede: ait, : ee : 160519 
June 20, 2002 zs .162234 
June 21, 2002 eiclsug 163226 
June 22, 2002... be Senet eee 163226 
June 23, 2002 ; .163226 
June 24, 2002 .. theta hot Wane he eee eee 164589 
June 25, 2002... nd P CaS ae ea 163008 
June 26, eae Sia a 165245 
June 27, = 166254 
June 28, 2002 BAttt, wale a etios 165766 
June 29, 2002 ee Aweaace 165766 
June 30, 2002 165766 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2002 (continued): 


France franc: 

June 1, 2002 ..... ee ‘ ... $0.142372 

June 2, 2002 ERS ION ois wes eiicn wy ss Bemes tS EO IEE oss Kishin ORO .142372 

June 3, 2002 seers ates Cicer hele em .143150 

June 4, 2002 ...... ae de Se Rome ; .143668 

June 5, 2002 vids vaca Sade RS eens a eta ee .143165 

gune 6. 2002 .......0 6.66.5 ate ; Me 144171 

June 7, 2002 A dy A a ine Pte rah Sea aasic ct aed exe Mas 144049 

GUIO GUUS. «i vas boas dime ar Siok aie Bos a dee .144049 

June 9, 2002 ....... 4 : . eRe ieha bata 144049 

SURE UREN EN SAED ON a Sh xx cicada 4c Bah Sco w Gvatrer'el wg AG a's ne bo ena wuss Hyeaceiace .144003 

ARMM SINC NNI Oi ood sais ns care ee oO a wo eal sete os s 143988 

June 12, 2002 ........ De deere Kye bu oe bs .144415 

June 13, 2002 .. sale he nae ee Tees .143912 

June 14, 2002.... ye a Aa uth a tot Saas Jo As .144034 

June 15, 2002 .......... ahd “i antttes .144034 

June 16, 2002 ; bed ieak a ; 144034 

June 17, 2002.... oa Sheresevans Suave seid eal ae 143942 

June 18, 2002 Gi aed oa Ze clare detente, 5 soi nisms c. .144567 

June 19, 2002 oot ; A ogee Bhs .145497 

June 20 eee Dal ce ae Oe. sa laeeg OMS 147052 

June 21, 2002... es ee ee eet ca 147952 

June 22, 2002 .. pote ache eee ce 3 las 147952 

June 23, 2002 . cats an ‘ ; eee : .147952 

June 24, 2002..... ; rs Cade Sattect cfs alate openings .149187 

June 25, 2002... ia F ee t 147754 

June 26, 2002 . _ ce ; .149781 

UTE gg | a a rc pak besletn dots Nees 150696 

June 28, 2002 : ; Born : sete 150254 

June 29, 2002 Redes tematic tA ce, 80 ; ; ; y .150254 

June 30, 2002 ae el Nine and Bi doa : 6 .150254 
Germany Deutsche mark: 

June 1, 2002 .... atin ; ox és $0.477495 
June 2, 2002 .. : be eens oer atien .477495 
June 3, 2002 ..... Nae eete ae Lane 480103 
June 4, 2002 . ‘ = 5g thatalenee * .481841 
SUNG GUUS Sc bo léidccse nord - saad yee 480154 
June 6, 2002 .. - re a Be s .483529 
June 7, 2002... ; : . Sion . ‘ 483120 
June 8, 2002 . ; ; ; ; ip ee .483120 
June 9, 2002 ......... ha Sage aise saree .483120 
June 10, 2002 as anes ; Th eee xe Ses .482966 
June 11, 2002....... apes Crary eden Ree 482915 
June 12, 2002 .. - ore Ee os aie wateschen pe 484347 
URE TO 8200! ehh. ac cs A Beet Ke . ean : .482660 
June BMMMEI Sy ci wiles. doc rises 6 nadexe aed vow ai Ka eeeorer ee .483069 
June DE eg. a aig Wie Dia ease Mate. Date ire ae .483069 
June 2002 .... Mis a3 ee waves 483069 
June 2002 ee oe ; Sloe aid ats 482762 
June 2002... ae Me ee ar .484858 
June “ee re nial d Gana oe ee Oe .487977 
June eer SO! Biman, a, Oe eds 2 aad ieee .493192 
June REMI oot co. ann re re .496209 
June 2 ; Ree .496209 
June ar : ee viet .496209 
June 2005 Hh .500350 


Nf Co bo 


oO~ IMDS 


WMmwNMN NWN Wb td 
(OC C C > 


oO 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2002 (continued): 


Germany Deutsche mark (continued): 


June 25, 2002 Ear ahaa Eee : .stas.s $O(496544 
HIG ZO BUUS « 52k 0 ose one 502344 
GONE Al, BOs coins. ssw ss ; ee / bad 505412 
June 28, 2002... : d 503929 
June 29, 2002 .... ; ; 503929 
June 30, 2002....... ; ; 503929 


Greece drachma: 


June 1, 2002 .... as ere S alsed $0.002741 
dune 2, 2002 ..... sh . 002741 
June 3, 2002 . 4 : 2 002756 
June 4, 2002 . eee fi: .002766 
June 5, 2002 ..... ‘ ss 002756 
June 6, 2002 : hears ; ‘ 002775 
June 7, 2002 .. . ‘ 5 i 002773 
June 8, 2002... foes ; ; .002773 
June 9, 2002... ; 002773 
June 10, 2002 biged ; ; 002772 
June 11, 2002... 002772 
sune 12. 2002 ........ ; 002780 
June 13, 2002 .. ie 002770 
June 14, 2002... 002773 
June 15, 2002... 002773 
June 16, 2002 .. ’ ; f .002773 
gune 17, 2002 . ..... 0s 002771 
June 18, 2002 . : 002783 
June 19, 2002 .. 0028 
June 20, 2002 . 
June 21, 2002 
June 22, 2002 002848 
June 23, 2002 steca 002848 
2002 5 002872 
5, 2002 002844 
Pokey ; 002883 
June 27, 2002 002901 
June 28, 2002... ; 002892 
June 29, 2002 Ad 002892 
June 30, 2002 Sed .002892 
Ireland pound: 
June 1, 2002... $1.185808 
June 2, 2002 .... : 185808 
June 3, 2002 .. 1.192284 
JUHE'S, BU0! oi 5c be 28d. ; . : 196601 
June 5, 2002 .. ; te i . 192411 
June 6, 2002 ... s ahireken begat a 200791 
EG FE i olevs bo Sele sega aucTetnins esrst aoe : .199776 
June 8, 2002 . Sata Pe areas} ise ; aay .199776 
dune 9. 2002 2... 6.0. wiv dened; . ai .199776 
June 10, 2002 er Slee .199395 
June 11, 2002 ais eee ha ad va i .199268 
June 12, 2002 : ts ar ‘ 202823 
June 13, 2002 sera ie Loo ee are .198633 
June 14, 2002 . tea one, ‘ye 199649 
June 15, 2002 Bin: : at eee ‘ 1.199649 
June 16, 2002 See Sn a Aenea Sey oN ieee 1.199649 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2002 (continued): 


Ireland pound (continued): 


June 17, 2002 $1.198887 
June 18, 2002 1.204093 
June 19, 2002 1.211838 
June 20, 2002 1.224789 
June 21, 2002 1.232281 
June 22, 2002 1.232281 
June 23, 2002 1.232281 
June 24, 2002 : 1.242566 
June 25, 2002 1.230630 
June 26, 2002 coed 1.247518 
June 27, 2002 1.255136 
June 28, 2002 : 1.251454 
June 29, 2002 1.251454 
June 30, 2002 1.251454 
Italy lira: 
June 1, 2002... $0.000482 
June 2, 2002 .. eee .000482 
June 3, 2002 .000485 
June 4, 2002 .000487 
June 5, 2002 Je eee .000485 
June 6, 2002 .. ee .000488 
June 7, 2002 .000488 
June 8, 2002 .000488 
June 7 .000488 
June 10, ‘ Jake een .000488 
June 2 ee ee re 000488 
June 1% ; aa 4 .000489 
June 13, ; : .000488 
June 2002... .000488 
June 15, 2002 agieid erence .000488 
June 16, 2002 Fiche Lb 8 a Rin ae ee .000488 
June 17, 2002 sf .000488 
June 18, 2002... aio .000490 
June 19, 2002 ere Piste : .000493 
June 20, 2002 ce DOS ain eta .000498 
June 21, 2002 ; set eee 000501 
June 22, 2002... ee Pee Sea .000501 
June 23, 2002 .000501 
June 24, 2002 cee .000505 
June 25, 2002 .... behice, coe wes stort .000501 
June 26, 2002..... eT He a Ae enon 000507 
June 27, 2002 Je .000511 
June 28, 2002 Se Leo .000509 
June 29, 2002... .000509 
June 30, 2002 .000509 


Luxembourg franc: 


June 1, 2002 Bt $0.023151 
gune 2 2002 «2... 3 .023151 
June 3, 2002 .023277 
June 4, 2002 .023361 
June 5, 2002 o Wegehs .023280 
June 6, 2002 .023443 
June 7, 2002 .023423 
June 8, 2002 .023423 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2002 (continued): 


Luxembourg franc (continued): 


June 9, 2002 $0.023423 
June 10, 2002 .023416 
June 11, 2002 .023414 
June 12, 2002 023483 
June 13, 2002 .023401 
June 14, 2002 ws .023421 
June 15, 2002 3 .023421 
June 16, 2002 023421 
June 17, 2002 .023406 
June 18, 2002 .023508 
June 19, 2002 a .023659 
June 20, 2002 ; 023912 
June 21, 2002 = .024058 
June 22, 2002 3 .024058 
June 23, 2002 ze .024058 
June 24, 2002 .024259 
June 25, 2002 ; .024026 
June 26, 2002 ee .024356 
June 27, 2002 .024504 
June 28, 2002 .024432 
June 29, .024432 
June 30, 2002 024432 


Netherlands guilder: 


June 1, 2002 $0.423785 
June 2, 2002 . Satis oat 423785 
June 3, 2002 .426100 
June 4, 2002... ; 427642 
June 5, 2002 : .426145 
June 6, 2002 .429140 
June 7, 2002 ..... 428777 
June 8, 2002 Js 428777 
June 9, 2002 428777 
June 10, 2002 ae .428641 
June 11, .428595 
June 12, 2002 . .429866 
June 13, 2002 .... 428369 
dune 14-2002. ...... . 428732 
June 15, 2002 she 428732 
June 16, 2002 ; 428732 
June 17, 2002 onan 428459 
June 18, 2002 .430320 
June 19, 2002 2 .433088 
June 20, 2002 437716 
June 21, 2002 .440394 
June 22, 2002 440394 
June 23, 2002 a .440394 
June 24, 2002 .444069 
June 25, 2002 .439804 
June 26, 2002 445839 
June 27, 2002 448562 
June 28, 2002 .447246 
June 29, 2002 .447246 
June 30, 2002 . 447246 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2002 (continued): 


Portugal escudo: 


June 1, 2002 $0.004658 
June 2, 2002 .004658 
June 3, 2002 .004684 
June 4, 2002 .004701 
June 5, 2002 5 004684 
June 6, 2002 oad .004717 
June 7, 2002 ee ates .004713 
June 8, 2002... aos, .004713 
June 9, 2002 staghte .004713 
June 10, 2002 aS .004712 
June 11, 2002 .004711 
June 12, 2002 atom .004725 
June 13, 2002 Bad: WLI .004709 
June 14, 2002.... .004713 
June 15, 2002 ‘ .004713 
June 16, 2002 i .004713 
June 17, 2002 id .004710 
June 18, 2002 .... eee .004730 
June 19, 2002 So tne. ee .004761 
June 20, 2002 cetem Mave 004811 
June 21, 2002 pe acet 004841 
June 22, 2002 . ‘3 ee es hapale s 004841 
June 23, 2002 ..... mrt ate teh de .004841 
June 24, 2002 as ceecaleniae sa .004881 
June 25, 2002 . SPOS Fics sation, i, .004834 
SUA OS sinc oo os aver Rieke ; .004901 
June 27, 2002 | .004931 
June 28, 2002 =i a .004916 
June 29, 2002 .. ear 2B .004916 
June 30, 2002 .... as 004916 
South Korea won: 


June 1, 2002 eines $0.000820 
June 2, 2002 .... 5 Se eees ree aoe .000820 
RPUIRN UNE oid s Sock ow Soe etcncoe ; ; .000813 
June 4, 2002... = Le .000823 
June 5, 2002 .... Silane aoe .000820 
June 6, 2002 Dit We la ail teds Saelece whe .000813 
June 7, 2002 ; 5 winaivd Bee bo axeame make oe .000811 
June 8, 2002 . secret ant awith oe : .000811 
June 9, 2002..... oscuro eae esoiste otal .000811 
June 10, 2002 ee, .000816 
June 11, 2002 : 000819 
June 12, 2002 .. 3 .000814 
June 13, 2002 Ehaaeiet bis .000814 
June 14, 2002 et eee tas ek Oa .000812 
June 15, 2002 .000812 
June 16, 2002 . .000812 
June 17, 2002 pent .000816 
June 18, 2002 ; .000814 
June 19, 2002 a .000816 
June 20, 2002 .000820 
June 21, 2002 ae .000823 
June 22, 2002 .000823 
June 23, 2002 .000823 
June 24, 2002.... 5 ct .000827 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2002 (continued): 


South Korea won (continued): 


June 25, 2002 hs .. $0.000827 
June 26, 2002 oes 000834 
June 27, 2002 .. see ksehal tra Bee ae .000835 
June 28, 2002 cateas ; .000830 
June 29, 2002 . ere hacky .000830 
June 30, 2002 , 000830 


Spain peseta: 


June 1, 2002 .. bo ee ae a $0.005613 
June 2, 2002 .. ihe tea hath 4 005613 
June 3, 2002 re re 005644 
June 4, 2002... a ee ea Lee oe .005664 
June 5, 2002 era Aas i tks 005644 
June 6, 2002 .. ; 5 Sate race Shaoeetos .005684 
June 7, 2002 aes 005679 
June 8, 2002 . Pre done . : . 005679 
June 9, 2002 .. Bars Tee ee .005679 
June 10, 2002 ee .005677 
June 11, 2002 . Ripe rai tata BA ke hee ee 005677 
June 12, 2002 . 6 Se neta ed : .005693 
June 13, 2002 .. Ss adld Pres .005674 
dutie 14° 2002 3 3 Sate : 005678 
June 15, 2002 .. aeeae Feed arars she eee 005678 
RE RUE I ss) Sa ccce cence teen ees Bie iss 005678 
June 17, 2002 .. stark Sea ee es a .005675 
June 18, 2002 .. Bo ai A race Ao Seta : ; 005699 
June 19, 2002 ......... ‘ ar. ; ; .005736 
June 20, 2002 .. Fe edt mea Y .005797 
June 21, 2002 ........ eh Sa 2 Mv fd ty eta AA 5 005833 
GONE 2A Ae < «ive eds Hi ee ie 005833 
June 23, 2002 ....... tiles aia Saree hates tod 005833 
June 24, 2002 ....... tan te ee. Cee Pirie 005882 
BS Sb | | >! a a ane ed Sec ween ; 005825 
June 26, 2002 ......... Cork a Ae. ; : 005905 
June 27, 2002 . eel ra gas cig oe ora eatin Yee 005941 
June 28, 2002 ‘ lie : : .005924 
June 29, 2002 ......... Rope . 5 005924 
June 30, 2002 .. SP ne ree ty ete ook .005924 
Taiwan N.T. dollar: 
June l, : Sete ede Rig crane oc genet . $0.029369 
June 2, 20 Seow. wast : ae 029369 
June 3, Gnd cc eee 029377 
June 4, 2002..... Ba deo etna .029420 
June 5, 2002 ....... water e . ee .029412 
June 6, 2002 aes 029351 
June 7, 2002... seat im 029360 
June 8, 2002 .... SS imanced .029360 
June 9, 2002 shes 029360 
June 10, 2002 pi Fa dsnuee eee 029360 
June 11, 2002 soa ake .029394 
June 12, 2002 .... i ahs ice 029394 
June 13, 2002 .029394 
June 14, 2002 zal Se .029403 
June 15, 2002... Ar .029403 
June 16, 2002 : .029403 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2002 (continued): 


Taiwan N.T. dollar (continued): 


June 17, 2002 $0.029412 
June 18, 2002 .029394 
June 19, 2002 029412 
June 20, 2002 .029481 
June 21, 2002 .029621 
June 22, 2002 029621 
June 23, 2002 .029621 
June 24, 2002 029700 
June 25, 2002 .029727 
June 26, 2002 .029833 
June 27, 2002 .029851 
June 28, 2002 .029886 
June 29, 2002 .029886 
June 30, 2002 : .029886 


Dated: July 1, 2002. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 


(T.D. 02-35) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR JUNE 2002 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 02-19 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): None. 


Australia dollar: 


June 1, 2002 .. $0.566000 
June 2, 2002 ges .566000 
June 3, 2002 .571400 
June 4, 2002 .574400 
June 5, 2002 ae .572200 
June 6, 2002 .574800 
June 7, 2002 .571100 
June 8, 2002 .571100 
June 9, 2002 .571100 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 2002 
(continued): 


Australia dollar (continued): 


June 10, 2002 $0.569300 
June 11, 2002 .568300 
June 12, 2002 . : .571500 
June 13, 2002 .568800 
June 18, 2002 Mp .561800 
June 19, 2002 .565500 
June 20, 2002 .570900 
June 21, 2002 574300 
June 22, 2002 74300 
June 23, 2002 at .574300 
June 24, 2002 .573700 
June 25, 2002 .568300 
June 27, 2002 .564000 
June 28, 2002 .562800 
June 29, 2002... .562800 
June 30, 2002 .562800 


Brazil real: 


June 1, 2002 ...-. $0.396511 
June 2, .396511 
June 3, 2002 aoe .392157 
June 4, 2002 .. cee .388802 
June 5, 2002 ets .383730 
June 6, 2002 ee .376506 
June 7, 2002 377644 
June 8, 2002 ... .377644 
June 9, 2002 ED MON bee ahoge i .377644 
June 10, 2002 : Ls .378931 
June 11, 2002 eo aes .374532 
June 12, 2002 .... .3863372 
June 13, 2002 .379507 
June 14, 2002 eee .367782 
June 15, 2002 .367782 
June 16, 2002 ae 367782 
June 17, 2002 oa vei oe oe .372995 
June 18, 2002 Paraiine si eee a ern es .370508 
June 19, 2002 . me 371471 
June 20, 2002 . _ sey .362450 
June 21, 2002 .355999 
June 22, 2002 .355999 
June 23, 2002 .355999 
June 24, 2002 .353482Z 
June 25, 2002 .355429 
June 26, 2002 .350018 
June 27, 2002 .. .348311 
June 28, 2002 .353357 
June 29, 2002 .353357 
June 30, 2002 et .353357 


Canada dollar: 


June 24, 2002 . $0.659370 
June 27, 2002 .661901 
June 28, 2002 .658328 
June 29, 2002 .658328 
June 30, 2002 ys .658328 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 2002 
(continued): 


Denmark krone: 


June 1, 2002 $0.125644 
June 2, 2002 3 125644 
June 3, 2002 .126358 
June 4, 2002 ee .126759 
June 5, 2002 aK .126231 
June 6, 2002 site — 127121 
June 7, 2002 .127008 
June 8, 2002 . ee .127008 
June 9, 2002 ; .127008 
June 10, 2002 Seas .126944 
June 11, 2002 .127016 
June 12, 2002 - .127389 
June 13, 2002 .126904 
June 14, 2002 aSershd : .127016 
June 15, 2002 slik storia .127016 
June 16, 2002 .127016 
June 17, 2002 re Sas hoe wee .127065 
June 18, 2002 sa ie ander Oe ae : .127616 
June 19, 2002 5 5h ed ns .128403 
June 20, 2002 Pee ae, .129786 
June 21, 2002 sm Ore .130582 
June 22, 2002.... Fine oe .130582 
June 23, 2002 .180582 
June 24, 2002 j 131700 
June 25, 2002 ee .1380395 
June 26, 2002 . .132275 
June 27, 2002 .... - 133032 
June 28, 2002 sense af ae714 
June 29, 2002 Pasrosie Sexcid oats 13271 

June 30, 2002 et astern .132714 

Japan yen: 

June 1, 2002 ....... $0.008056 
June 2, 2002 : .008056 
June 3, 2002 .... i 008085 
June 4, 2002 .008068 
June 5, 2002 : 008039 
June 6, 2002 008042 
June 7, 2002 a : .008033 
June 8, 2002 ‘ pate .008033 
June 9, 2002 tie het ote .008033 
June 10, 2002 .... ‘ pon .008026 
June 11, 2002 hte .007964 
June 12, 2002 ns NR operates 007959 
June 13, 2002 a 007992 
June 14, 2002 ; .008048 
June 15, 2002 beh whe ae .008048 
June 16, 2002... b ioncla-e hse See ane .008048 
June 17, 2002 .008041 
June 18, 2002 .008028 
June 19, 2002 008062 
June 20, 2002 .008108 
June 21, 2002 Aes .008249 
June 22, 2002 satel de .008249 
June 23, 2002 ea .008249 
June 24, 2002 008245 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 2002 
(continued): 


Japan yen (continued): 
June 25, 2002 o valet ete e Qe GRRee 
June 26, 2002 ....... Daa SFT Scone eee 008345 
py (Be) Be Skin oes Paar ote ea 008377 
June 28, 2002 ....... Seatac ss “ 008344 
June 29, 2002...... ae ee 008344 
AU Sik ew els wckes ang 2 008344 

Mexico peso: 
June 1, 2002 ....... Ne bays : = Sie $0.103595 
June 2, 2002 ee papom tere 103595 
dune 3, 2002 ...... - .103724 
SIME Ss CONE cfu sin sa 'sas wslad ew se's Et A IC ce 102828 
June 5, 2002 .. sa A ace 102680 
June 6, 2002 .... ee nls wo Sai eae 102354 
June 7, 2002 he : Eee 102722 


ma 1h 


PURE Oe wos oieisie te won cee suee Ree eee ; ia 102722 
June 9, 2002 a: Sonsaars 102722 
June 10, 2002..... : é ea 103135 
June 11, 2002 By dct aces oe .103359 
June 12, 2002 ..... tae ici crare irate tena tcterd ; .102923 
June 13, 2002 aia dane Sse, ae . 103756 
June 14, 2002...... er, ae 1 oe .103477 
June 15, 2002 eee ne Hsu? Boas .103477 
June 16, 2002 Sete ore acres sd ahd te 103477 
June 17, 2002... ral Aare rat See Sieh i .104112 
June 18, 2002 Sh oy dare ce .103799 
June 19, 2002 ae he eae tua cree ae 103199 
June 20, 2002..... a, nerderenes 102197 
June 21, 2002.... aes dec et anol 100442 
June 22, 2002 ..... a ‘ ee .100442 
June 23, 2002... . scary ap ator .100442 
June 24, 2002 .........: pie a atanc’s Liat aera 100705 
June 25, 2002 sehaytsoaie . de 101885 
June 26, 2002 ..... Es eax oor 100220 
June 27, 2002 ..... Ware oie avg anaes hint 100301 
June 28, 2002 ......... asad .100200 
GUO ARO Lo acs vi cnwekeas sa ; 100200 
June 30, 2002 ........ aia ; . 100200 





New Zealand dollar: 


June 1, 2002 Roe ecaiy wie Se cee, ce ea acesaccces QQnetoaue 
June 2, 2002 .. RP .479000 
June 3, 2002 .... sod ae .486000 
June 4, 2002 ....... te aa ee 490100 
June 5, 2002 Science Se é 486500 
June 6, 2002 ...... BAG ee eet Rs ga, ae .489700 
a PAU sok Sea seein ws id 5 bee 488200 
June 8, 2002 ... badly acoder ; .488200 
June 9, 2002 a pat : .488200 
June 10, 2002 Seeman .487400 
June 11, 2002 rca SS aan .486800 
June 12, 2002 ee Eee ee weed 492700 
June 13, 2002 AER oe: .490600 
June 14, 2002 . - eee e .484300 
June 15, 2002 5 484300 
June 16, 2002 oh : 484300 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 2002 
(continued): 


New Zealand dollar (continued): 


June 17, 2002 $0.483400 
June 18, 2002 .486200 
June 19, 2002 ar. .487300 
June 20, 2002 .490800 
June 21, 2002 .496200 
June 22, 2002 es .496200 
June 23, 2002 .496200 
June 24, 2002 .495000 
June 25, 2002 .490000 
June 26, 2002 .484200 
June 27, 2002 .489700 
June 28, 2002 .486000 
June 29, 2002 .486000 
June 30, 2002 .486000 


Norway krone: 


June 1, 2002 $0.124961 
June 2, 2002 .124961 
June 3, 2002 126263 
June 4, 2002 .126630 
June 5, 2002 .126968 
June 6, 2002 .127340 
June 7, 2002 .126839 
June 8, 2002 .126839 
June 9, 2002 .126839 
June 10, 2002 .126984 
June 11, 2002 .127129 
June 12, 2002 .127535 
June 13, 2002 .127065 
June 14, 2002 .126855 
June 15, 2002 .126855 
June 16, 2002 .126855 
June 17, 2002 .127372 
June 18, 2002 .128164 
June 19, 2002 .129450 
June 20, 2002 .130941 
June 21, 2002 .131449 
June 22, 2002 .1381449 
June 23, 2002 oe .131449 
June 24, 2002 .182345 
June 25, 2002 131735 
June 26, 2002 .133032 
June 27, 2002 .133529 
June 28, 2002 sm .132908 
June 29, 2002 .132908 
June 30, 2002 .132908 


South Africa rand: 


June 1, 2002 $0.102249 
June 2, 2002 .102249 
June 3, 2002 .101626 
June 4, 2002 .103093 
June 5, 2002 .100452 
June 6, 2002 .102030 
June 7, 2002 .101174 
June 8, 2002 .101174 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 2002 
(continued): 


South Africa rand (continued): 


June 9, 2002 .. ; $0.101174 
June 10, 2002 ; .100200 
June 11, 2002 eer ris 099197 
June 12, 2002 ; 098814 
June 13, 2002 Stree ca lapalts ete e .09727 


June 14, 
June 15, 
June 16, 
June 17, 
June 18, 
June 19, 
June 20, 
June 21, 
June 22, 
June 23, 
June 24, 
June 25, 
June 26, 
June 27, 
June 28, 


2002 
2002 
2002 


2002 . 


2002 


2002... 
2002 .... 
2002... 


2002 
2002 
2002 


2002 ... 


2002 
2002 
2002 


.095420 
.095420 
095420 
094206 
097087 
097409 
096191 
097561 
097561 
097561 
096759 
096637 
097087 
096525 
096246 


June 29, 2002 oir a ae rn 
June 30, 2002 ...... Sy ; 096246 


Sweden krona: 


June 3, 2002 .. pets leer rege v® Ae ee $0.103199 
June 4, 2002 Pao niad ek oe eek .103093 
June 6, 2002 ..... Pe Pe ae ee ee : 103157 
June 11, 2002... ack Pec a eae ne tee tos ; 103242 
June 12, 2002 Sees ; series y 103252 
June 13, 2002 .. ee : 103093 
June 14, 2002 x : 103263 
June 15, 2002 . rataaars 103263 
June 16, 2002 We care erie enw fared wi 103263 
June 17, 2002 Cie leet 104254 
June 18, 2002 nero siete ate .104559 
June 19, 2002 ; ee E .104932 
June 20, 2002 es Se ca ; 106542 
June 21, 2002 ine : 107208 
June 22, 2002 . £3 oer oa 107208 
June 23, 2002 .. Roca CXR» tn ae ee ee 107208 
June 24, 2002 : ae ate aie a 107962 
June 25, 2002 aoa ve 107066 
June 26, 2002 eer tee: 107863 
June 27, 2002 ft = eres 108548 
June 28, 2002 eae ; .108613 
June 29, 2002 ee ee .108613 
June 30, 2002 Sin herd “2 108613 
Switzerland franc: 
June 1, 2002 ei ..... $0.637227 
June 2, 2002 Breit elena cel 637227 
June 3, 2002 : .639468 
June 4, 2002 ee 641355 
June 5, 2002 .638081 
June 6, 2002 641437 
June 7, 2002 .643087 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 2002 
(continued): 


Switzerland franc (continued): 


June 8, 2002 $0.643087 
June 9, 2002 .643087 
June 10, 2002 .641643 
June 11, 2002 : .640205 
June 12, 2002 641231 
June 13, 2002 .639468 
June 14, 2002 .639959 
June 15, 2002... ee .639959 
June 16, 2002 .639959 
June 17, 2002 .639713 
June 18, 2002 ie e arate 642343 
June 19, 2002 — .648424 
June 20, 2002 Pate .656383 
June 21, 2002 ws .661201 
June 22, 2002 Seen .661201 
June 23, 2002 oe .661201 
June 24, 2002 f .666445 
June 25, 2002 .660502 
June 26, 2002 oe SOc cts .669344 
June 27, 2002 .671817 
June 28, 2002 ce Ete .670241 
June 29, 2002 .670241 
June 30, 2002 


United Kingdon Pound sterling: 


June 26, 2002 
June 27, 2002... 
June 28, 2002 
June 29, 2002 
June 30, 2002 


Venezuela bolivar: 


June 1, 2002 aot $0.000889 
June 2, 2002 .000889 
June 3, 2002 No 000917 
June 4, 2002 .000917 
June 5, 2002 3; .000921 
June 6, 2002 oe .000873 
June 7, 2002 Sneed .000869 
June 8, 2002 ...... .000869 
June 9, 2002 .... .000869 
June 10, 2002 .000869 
June 11, 2002 : .000865 
June 12, 2002 Me .000869 
June 13, 2002 000843 
June 14, 2002 Bee .000838 
June 15, 2002 aoa Bits .000838 
June 16, 2002 .000838 
June 17, 2002 .% .000829 
June 18, 2002 .000820 
June 19, 2002 .. ah .000806 
June 20, 2002 . .000769 
June 21, 2002 .000787 
June 22, 2002 .000787 
June 23, 2002 .000787 
June 24, 2002 .000778 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 2002 
(continued): 


Venezuela bolivar (continued): 


June 25, 2002 . $0.000766 
June 26, 2002 a .000763 
June 27, 2002 Seca cee ra eee trae .000746 
June 28, 2002 : SPE cae eee .000737 
June 29, 2002 ....... ps OA aE - .000737 
June 30, 2002 eee: et a er ee .000737 


Dated: July 1, 2002. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 


(T.D. 02-36) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
JULY 1, 2002 THROUGH SEPTEMBER 30, 2002 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Customs 
Regulations (19 CFR 159, Subpart C). 


US 
Country Name of currency dollars 


Australia ; Fee es WANE os eto. o acti oe ets .  $0.561500 
Brazil .... beavers Real ... nea 0.349956 
Canada ‘ Dollar geal: cael oa ck rer 0.658328 
CM EES, oie ce bisa t'w ds WEIN Co oss acs eens 0.120817 
Denmark ......... Krone aaa Sate Eso 0.133191 
WR IONG 205 5 Sg o eae sos OU cutsceee ciecene wee cdts 0.128197 
India ... deans Rupee ....:.. haat 0.020467 
sa ase RRMEas ca hath oe a tee oe atrens 0.008331 

Malaysia .... Ringgit .. fale Ser: ae 0.263158 
‘ ies Se eth NGW FESO... ec ecs 0.100756 

New Zealand .... hres RS esas ahaa A ara wa . 0.486000 
Norway ee oe MOONE). 0.5 + Aa arena ee 0.133440 
PONISI ooo ace win, 55 ssl 0k os he 0.565163 
South Africa See 0.099305 
Sri Lanka Rupee ... 0.010384 
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Country 


US. 
Name of currency dollars 





Switzerland 


United Kingdom 
Venezuela 


$0.108707 

0.673627 

0.024021 

Pound Sterling 1.530700 
Bolivar 0.000714 





Dated: July 1, 2002. 


Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notices 


CUSTOMS COBRA FEES ADVISORY COMMITTEE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of meeting. 


SUMMARY: This document announces a change to the date and time of 
the first scheduled meeting of the U.S. Customs COBRA Fees Advisory 
Committee. This notice also publishes the provisional agenda for the 
meeting and identifies representatives from the private sector trans- 
portation industry that have been appointed by the Commissioner of 
Customs as COBRA Fees Advisory Committee members. 


DATES: The first meeting of the U.S. Customs COBRA Fees Advisory 
Committee has been rescheduled for July 15, 2002, from 1:00 p.m. to 
3:00 p.m., in room 6.4-B of the Ronald Reagan Building located at 1300 
Pennsylvania Avenue, N.W., Washington, D.C. 20229. Interested parties 
must provide Customs with notice of their intent to attend the meeting 
by July 11, 2002. Notice may be provided to Carlene Warren at (202) 
927-1391 or via email at Carlene.warren@customs.treas.gov. 


FOR FURTHER INFORMATION CONTACT: Carlene Warren, U.S. 
Customs Service, Office of Field Operations, Passenger Programs, at 
(202) 927-1391 or via email at Carlene.warren@customs.treas.gov. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 13031 of the Consolidated Omnibus Budget Reconciliation 
Act (COBRA) of 1985 (19 U.S.C. 58c), as amended by the Miscellaneous 
Trade and Technical Corrections Act of 1999 (Pub. L. 106-36), directs 
the Commissioner of Customs to establish an advisory committee whose 
membership consists of representatives from the airline, cruise ship, 
and other transportation industries who may be subject to fees under 19 
US.C. 58c. 

The Committee will advise the Commissioner of Customs on issues 
relating to inspection services performed by the Customs Service, in- 
cluding issues pertaining to the time periods during which inspections 
should be performed, the proper number and deployment of inspection 
officers, and the amount of any proposed fees. 


19 
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The Commissioner of Customs has appointed the following represen- 
tatives from the private sector transportation industry as COBRA Fees 
Advisory Committee members: 


(1) Kathy Hansen, Manager, Customs Compliance Con-Way 
Transportation Services, Inc.; 

(2) Ann W. White, Director of Industry Affairs, American Air- 
lines; 

(3) Barbara Kostuk, Director, Federal Affairs & Facilitation Air 
Transport Association; 

(4) Benson Bowditch, Jr., Manager, Compliance Department 
Lykes Brothers Steamship Company; and 

(5) Joseph Mangiaracino, Team Leader, National Customer Ser- 
vice Center Union Pacific Railroad 


On June 14, 2002, a notice published in the Federal Register (67 FR 
40983) announced that the first COBRA Fee Advisory Committee meet- 
ing was scheduled for June 28, 2002. 

This notice announces that the meeting has been rescheduled. The 
first meeting of the COBRA Fees Advisory Committee is now scheduled 
for July 15, 2002, from 1:00 p.m. to 3:00 p.m., in room 6.4-B of the Ron- 
ald Reagan Building located at 1300 Pennsylvania Avenue, N.W., Wash- 
ington, D.C. 20229. The meeting is open to the public; however, 
participation in the Committee’s deliberations is limited to Committee 
members and Customs and Treasury Department staff. Interested par- 
ties, other than Advisory Committee members, who wish to attend the 
meeting should contact Carlene Warren by July 11, 2002, at (202) 
927-1391 or via email at Carlene.warren@customs.treas.gov. 

At this meeting, the Advisory Committee is expected to pursue the fol- 
lowing agenda. The agenda may be modified prior to the meeting. 


AGENDA 


I. Opening remarks by COBRA Fees Advisory Committee Chairper- 
son, Deputy Commissioner of the U.S. Customs Service, Douglas M. 
Browning. 

II. Briefing by Office of Finance—Budget 

III. Topics for Discussion 


1. Consideration of New Fees: 


a. In Light of New Security Procedures and Equipment; 
b. Fees on Cargo 


IV. Other Business 
V. Adjourn 


Dated: July 3, 2002. 


DOUGLAS M. BROWNING, 
Deputy Commissioner of Customs. 


[Published in the Federal Register, July 8, 2002 (67 FR 45185)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, DC, July 11, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
MARVIN AMERNICK, 
(for Michael T. Schmitz, Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF THE “XYRON 510” MACHINE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to tariff classification of the “Xyron 510” ma- 
chine. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 1038-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is modifying one ruling pertaining to the 
tariff classification of the “Xyron 510” machine under the Harmonized 
Tariff Schedule of the United States (“HTSUS”). Similarly, Customs is 
revoking any treatment previously accorded by Customs to substantial- 
ly identical transactions. Customs invites comments on the correctness 
of the proposed action. 


DATE: Comments must be received on or before August 23, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. Sub- 
mitted comments may be inspected at U.S. Customs Service, 799 9th 
Street, NW, Washington, D.C during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Deborah Stern, General 
Classification Branch (202) 572-8785. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are in- 
formed compliance and shared responsibility. These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, the 
law imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s responsibili- 
ties and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to modify one ruling letter pertaining to the tariff classification 
of the “Xyron 510” machine. Although in this notice Customs is specifi- 
cally referring to one ruling (NY H81167), this notice covers any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Customs has undertaken reasonable efforts to search existing da- 
tabases for rulings in addition to the one identified. No additional 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations of the same or 
similar merchandise, or to the importer’s or Customs’ previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should advise 
Customs during this notice period. An importer’s failure to advise Cus- 
toms of substantially identical transactions or of a specific ruling not 
identified in this notice may raise issues of reasonable care on the part of 
the importer or its agents for importations of merchandise subsequent 
to the effective date of the final notice of the proposed action. 
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In NY H81167, dated June 5, 2001 (Attachment A), Customs classi- 
fied the “Xyron 500 Create-a-Sticker” and the “Xyron 510 4 in 1 ma- 
chine” in subheading 8479.89.97, HTSUS, as other machines and 
mechanical appliances having individual functions, not specified or in- 
cluded elsewhere in this chapter. Various parts for both machines and 
for a machine substantially similar to the “Xyron 510” were also classi- 
fied in the ruling in subheading 8479.90.95, HTSUS, which provides for 
parts of the machines of heading 8479, HTSUS. 

It is now Customs position that the “Xyron 510” is provided for in sub- 
heading 8420.10.90, HTSUS, which provides for “Calendering or other 
rolling machines, other than for metals or glass, and cylinders therefor; 
parts thereof: calendering or other rolling machines: other.” 

According to the Harmonized Commodity Description and Coding 
System Explanatory Notes (ENs), machines of heading 8420, HTSUS, 
consist of two or more parallel cylinders or rollers revolving with their 
surfaces in more or less close contact so as to perform certain functions, 
such as the application of dressings or surface coatings, by either pres- 
sure of the cylinders alone or by pressure combined with friction, heat or 
moisture. 

The “Xyron 510” is a sticker maker, laminator, label maker and mag- 
net maker. It consists, in pertinent part, of a crank handle and two 
geared rubber-covered rollers with their surfaces close together, which, 
when cranked, applies pressure, bringing the articles and materials to- 
gether to apply an adhesive or laminate. That is, the rollers revolve in 
close contact to apply dressings or surface coatings, such as adhesive or 
laminate, by the pressure of the rollers. The “Xyron 510” is a rolling ma- 
chine as described by the ENs to heading 8420, HTSUS. The machine 
was classified elsewhere because, as we stated in NY H81167, the ma- 
chines of heading 8420 featured “a degree of physical robustness and 
pressure which the Xyron 510 lacks.” 

A product literally included in a tariff definition may nonetheless be 
excluded upon a showing of legislative intent, United States v. Andrew 
Fisher Cycle Co., 57 C.C.PA. 102, 426 F2d 1308, 1311 (CCPA 1970), but 
there must be “strong and sufficient indications that it was the intent of 
Congress” to exclude the product at issue. Jd. There is no indication the 
“Xyron 510” should be excluded. We therefore conclude that the “Xyron 
510” is classifiable as an other rolling machine of heading 8420, HTSUS. 
As such, parts for the “Xyron 510” and for the machine substantially 
similar to the “Xyron 510” are classifiable as parts of a machine of head- 
ing 8420, HTSUS, in subheading 8420.99.90, HTSUS, which provides 
for “Calendering or other rolling machines, other than for metals or 
glass, and cylinders therefor; parts thereof: parts: other.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
H81167 and any other ruling not specifically identified, to reflect the 
proper classification of the subject merchandise or substantially similar 
merchandise, pursuant to the analyses set forth in HQ 965289 (Attach- 
ment B). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
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tends to revoke any treatment previously accorded by the Customs 
Service to substantially identical merchandise. Before taking this ac- 


tion, we will give consideration to any written comments timely re- 
ceived. 


Dated: June 26, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, June 5, 2001. 


CLA-2-84:RR:NC:1:103 H81167 
Category: Classification 
Tariff No. 8479.89.9797, 


8479.90.9595, and 9802.00.80 
MR. ED Kwas 


EXPEDITORS TRADEWIN, LLC 
1015 Third Avenue, 12th Floor 
Seattle, WA 98104 


Re: The tariff classification of the Xyron 500, Xyron 510, and parts thereof from China. 


DEAR Mk. Kwas: 

In your letter dated May 7, 2001 on behalf of Xyron Inc. you requested a tariff classifica- 
tion ruling. 

With your inquiry you submitted descriptive literature and a sample of the Xyron 500 
Create-a-Sticker and the Xyron 510 4 in 1 machines, as well as samples of certain compo- 
nents of these units. The Xyron 500 is intended for use by adults and children for craft, 
home, school and office projects. It applies adhesive to the back of labels, cards, photos, clip 
art and similar articles up to five inches in width, making them into stickers. It ismanually 
operated and basically consists of a plastic housing with a feed and output tray, toothed 
tear bar, replaceable cartridge holding a roll of plastic film and a roll of paper coated with 
permanent or repositional adhesive, and geared rollers turned by a knob. To use the unit, a 
card, photo, or similar object is placed on the feed tray. The article is guided into the unit 
while the user turns the knob by hand, causing a length of the plastic film and adhesive 
coated paper to be pulled off their holders. The article is pressed between the paper and 
plastic film as it passes between a roller and a flat bar, thus transferring the adhesive from 
the paper to the back of the article. The balance of the adhesive sticks to the plastic film, 
which is then wound onto a separate roller. The paper, with the sticky article attached, is 
cut from the roll by pulling it manually against the tear bar. The article, now containing a 
uniform adhesive coating on its back, can then be peeled from the sheet of paper and stuck 
onto adesired surface. The Xyron 500 is 9.5 inches wide, 6 inches high, 8.6 inches deep, and 
weighs approximately 3 pounds. 

The Xyron 510isasticker maker, laminator, label maker and magnet maker. It issimilar 
to the Xyron 500, but features a crank handle, sliding cutting blade, and two geared rub- 
ber-covered rollers about 1 inch in diameter to bring the article and materials together. 
Depending on therrolls of material in the replaceable cartridge inserted into the unit, it can 
laminate one or both sides of a card or similar article up to 5 inches wide with plastic film, 
apply an adhesive to the back of the article to create a sticker, laminate the top and simul- 





U.S. CUSTOMS SERVICE 25 


taneously apply adhesive to the back of the article, or laminate the top and glue the back of 
the article to a flexible magnetic material, thus creating a personalized refrigerator mag- 
net. It is also made of plastic, and is 14.1 inches wide, 5.7 inches high, and 8.6 inches deep. 
It weighs approximately 5 pounds. 

The first group of seven plastic parts for the Xyron 500 you submitted will be imported 
and then assembled with other components of domestic origin to make a replaceable car- 
tridge. Three of the seven parts, a gear, roller holder, and side frame, are imported as- 
sembled together to form a single piece. The other four parts consist of the second side 
frame with film and paper spools, the back tear strip, and two flat panels which will pro- 
vide rigidity to the assembled cartridge. 

A second set of four parts which you submitted consists of twin plastic holders for the 
two rolls of material, as well as two flat plastic panels which, when assembled together 
with other U.S. made components (film/adhesive rolls, cores, and a washer), form a car- 
tridge for the Xyron 510. 

The third set of four plastic parts are identical to the second set in design and use. They 
are intended, after assembly into a cartridge unit, for use in a unit which is virtually the 
same as the Xyron 510 but is made by a competitor, Brother. 

Finally, the fourth group of two plastic parts consists of a housing with an attached roll- 
er and a portion of the frame of a unit to which three plastic pieces (a gear wheel, a roller, 
and asliding cutter blade) are attached. These components will also be used in a Xyron 510 
type machine sold by Brother. 

You further stated in your letter that the cutter blade for the Xyron 510 and equivalent 
Brother unit, the material on the shaft of the bottom roller for both these units, and a label 
attached to the inside top cover of the Xyron 510 are purchased in the United States and 
sent to China for assembly into the complete units. 

You suggested that the Xyron 500 and Xyron 510 units may be classifiable in subheading 
8420.10.90, Harmonized Tariff Schedule of the United States (HTS), which provides for 
calendering or other rolling machines, other than for metals or glass: other. You also sug- 
gested that the various parts described above should be classified in subheading 
8420.99.90, HTS, a provision for parts of calendering or other rolling machines: other: 
other. 

Calendering or other rolling machines of heading 8420, according to the Harmonized 
Commodity Description and Coding System Explanatory Notes, utilize the pressure gen- 
erated by two or more parallel cylinders or rollers to perform certain functions, including 
rolling a raw material into a sheet, producing certain effects (such as smoothing, polish- 
ing, or embossing) on the surface of a sheet which passes between the rollers, applying 
dressings or surface coatings, or bonding fabrics. The Xyron 500 is used to create a sticker 
and is not acalendering or other rolling machine since it utilizes a roller and a plastic bar, 
rather than two or more rollers, to perform its function. Thus it cannot be classified in 
subheading 8420.10.90, HTS. 

The Xyron 510 is used to create stickers, magnets, and laminated articles by means of 
two rollers which bring these materials together and generate minimal pressure. Howev- 
er, tariff terms do not necessarily include everything within their literal meaning (see 
United States v. Andrew Fisher Cycle Co., Inc., 57 CCPA 102, 107, C.A.D. 986 (1970), and 
related cases). In our opinion the Xyron 510 is not within the tariff meaning of the term 
calender or other rolling machine. The exemplars listed in the Explanatory Notes indicate 
that the calenders and rolling machines of heading 8420 feature a degree of physical ro- 
bustness and pressure which the Xyron 510 lacks. Accordingly, it also is not classifiable in 
subheading 8420.10.90, HTS. 

The applicable subheading for the Xyron 500 and Xyron 510 will be 8479.89.9797, Har- 
monized Tariff Schedule of the United States (HTS), which provides for machines and me- 
chanical appliances having individual functions, not specified or included elsewhere (in 
chapter 84): other machines and mechanical appliances: other: other: other: other. The 
rate of duty will be 2.5 percent ad valorem 

The applicable subheading for the various parts described above will be 8479.90.9595, 
HTS, which provides for parts of machines and mechanical appliances having individual 
functions, not specified or included elsewhere (in chapter 84): other: other. The rate of 
duty will be free. 

Components of American origin which are sent to China to be assembled into these ma- 
chines may be eligible for classification in subheading 9802.00.80, HTS, which provides 
for articles, except goods of heading 9802.00.90 and goods imported under provisions of 
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subchapter XX, assembled abroad in whole or in part of fabricated components, the prod- 
uct of the United States, which (a) were exported in condition ready for assembly without 
further fabrication, (b) have not lost their physical identity in such articles by change in 
form, shape or otherwise, and (c) have not been advanced in value or improved in condi- 
tion abroad except by being assembled and except by operations incidental to the assembly 
process such as cleaning, lubricating and painting. Articles so classified are subject to a 
duty upon the full value of the imported article, less the cost or value of such products of 
the United States. 

In accordance with your request, the samples will be returned to you. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alan Horowitz at 212-637-7027. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CuSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965289 DBS 
Category: Classification 
Tariff No. 8420.10.90 and 8420.99.90 
Mr. CHRISTOPHER R. WALL 
PILLSBURY WINTHROP LLP 
1133 Connecticut Avenue, NW 
Washington, DC 20036-4305 


Re: “Xyron 510” machine; NY H81167 modified. 


DEAR Mk. WALL: 

In NY H81167, issued to your client, Xyron, Inc., on June 5, 2001, the Director, National 
Commodity Specialist Division, New York, classified the “Xyron 500 Create-a-Sticker” 
and the “Xyron 510 4 in 1 machine,” (“Xyron 510”) in subheading 8479.89.97, Harmo- 
nized Tariff Schedule of the United States (HTSUS), as other machines and mechanical 
appliances having individual functions, not specified or included elsewhere in this chap- 
ter. Various parts for both machines and for a machine substantially similar to the “Xyron 
510” were also classified in the ruling in subheading 8479.90.95, HTSUS, which provides 
for parts of the machines of heading 8479, HTSUS. We have reconsidered the classification 
of the “Xyron 510” and its accompanying parts, and now believe NY H81167 is, in part, 
incorrect. 


Facts: 


The Xyron 510 isasticker maker, laminator, label maker and magnet maker. It features 
a crank handle, sliding cutting blade, and two geared rubber-covered rollers about 1 inch 
in diameter to bring the article and materials together. Depending on the rolls of material 
in the replaceable cartridge inserted into the unit, it can laminate one or both sides of a 
card or similar article up to 5 inches wide with plastic film, apply an adhesive to the back of 
the article to create a sticker, laminate the top and simultaneously apply adhesive to the 
back of the article, or laminate the top and glue the back of the article to a flexible magnetic 
material, thuscreating a personalized refrigerator magnet. It is also made of plastic, andis 
14.1 inches wide, 5.7 inches high, and 8.6 inches deep. It weighs approximately 5 pounds. A 
sample was submitted. 

In addition, sample sets of parts for use with either the “Xyron 510” or for the unit 
which is substantially similar to the Xyron 510 but is made by a competitor was submitted 
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to the National Commodity Specialist Division, New York. As described in NY H81167, 
one set consisted of twin plastic holders for the two rolls of material, two flat plastic panels 
which, when assembled together with other U.S. made components (film/adhesive rolls, 
cores, and a washer), form a cartridge for the Xyron 510. Another set consisted of parts 
identical to the aforementioned set in design and use intended, after assembly into a car- 
tridge unit, for use with the competitor’s unit. And another set was two plastic parts con- 
sisting of a housing with an attached roller and a portion of the frame of a unit to which 
three plastic pieces (a gear wheel, a roller, and a sliding cutter blade) are attached. These 
components will also be used in a Xyron 510 type machine sold by the competitor. 

You contend that the “Xyron 510” is a calendering machine classifiable in subheading 
8420.10.90, HTSUS, which provides for other calendering or other rolling machines. You 
further contend that the requirement enumerated in NY H81167 that machines of head- 
ing 8420, HTSUS, feature “a degree of physical robustness and pressure” introduces a cri- 
terion that is not legally defensible. In the alternative, you argue that the “Xyron 510” and 
its parts are classifiable as other office machines, classifiable in heading 8472, HTSUS and 
parts of other office machines, classifiable in heading 8473, HTSUS. 


Issues: 


Whether the “Xyron 510” is classifiable as a calendering or other rolling machine of 
heading 8420, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basisof GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8420 Calendering or other rolling machines, other than for metals or glass, 
and cylinders therefor; parts thereof: 


8420.10 Calendering or other rolling machines: 
8420.10.90 Other 


* 3 * 


Parts: 
8420.99 Other: 
8420.99.90 Other 
* + * * * * * 
8479 Machines and mechanical appliances having individual functions, not 


specified or included elsewhere in this chapter; parts thereof: 
Other machines and mechanical appliances: 


8479.89 Other: 
Other: 


8479.89.97 Other 
* + 
8479.90 Parts: 
8479.90.95 Other 
Your first claim is that the “Xyron 510” is a calendering machine classifiable in heading 


8420, HTSUS. We turn to the EN for this heading to determine if the machine is described 
therein. EN 84.20 provides, in pertinent part, as follows: 
With the exception of metal-rolling or metal-working machines * * * this heading 


covers calendering or other rolling machines, whether specialised to a particu- 
lar industry or not. 
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These machines consist essentially of two or more parallel cylinders or rollers re- 
volving with their surfaces in more or less close contact so as to perform the following 
operations, either by pressure of the cylinders alone or by pressure combined with 
friction, heat or moisture: 

(1) The rollinginto sheet form of material (including bakery, confectionery, bis- 
cuit, etc., doughs, chocolate, rubber, etc.) fed to the rollers in a plastic condition. 


* * * * * * * 
(3) The application of dressings or surface coatings. 
» * * &* * * * 


Machines of this kind are employed in various industries (e.g. the paper, textile, 
leather, linoleum, plastics or rubber manufacturing industries) 

In certain industries particular names are given to calendering machines (e.g. iron- 
ing machines in laundries, finishing mangles for the textile industry, or supercalend- 
ers for the paper industry) but they are classified in this heading whether called 
calendering machines or not * * *. 


The exemplars listed in the EN all refer to machines for manufacturing and various oth- 
er industrial uses. It is clear that the machines contemplated to be classified in this head- 
ing are predominantly industrial machines. However, the EN also provides for certain 
items for domestic use, as it also states “The heading covers smoothing or ironing ma- 
chines of the calendar type, whether or not for domestic use.” Further, the ENs do not spe- 
cifically exclude small or domestic-type machines. Rather, they exclude industrial 
machines that are “somewhat similar to calender or rolling machines” that “do not fulfil 
the purposes described” in the EN cited above. 

As stated in the facts section, the “Xyron 510” isa sticker maker, laminator, label maker 
and magnet maker. It consists, in pertinent part, of acrank handle and two geared rubber- 
covered rollers with their surfaces close together, which, when cranked, applies pressure, 
bringing the articles and materials together to apply an adhesive or laminate. That is, the 
revolving rollers are in close contact to apply dressings or surface coatings by pressure of 
the rollers alone. The machine fulfills the description and purposes of a machine of head- 
ing 8420, HTSUS. 

A product literally included in a tariff definition may nonetheless be excluded upon a 
showing of legislative intent, United States v. Andrew Fisher Cycle Co., 57 C.C.PA. 102, 
426 F.2d 1308, 1311 (CCPA 1970), but there must be “strong and sufficient indications 
that it was the intent of Congress” to exclude the product at issue. Jd. We stated in NY 
H81167, the machines of heading 8420 featured “a degree of physical robustness and pres- 
sure which the Xyron 510 lacks.” Though this is true, as the machine is a lightweight, do- 
mestic item, there is no indication this article should be excluded. 

We note that Chapter 84, Note 2 provides that, subject to Note 3 to Section XVI, whichis 
not applicable here, a machine which answers to a description in one or more of the head- 
ings 8401 to 8424 and also answers to a description in one or more of the headings 8425 to 
8480 is to be classified under the appropriate heading in the former group. It is unneces- 
sary to address whether the machine may be classified as an office machine of heading 
8472, HTSUS, or a machine of heading 8479, HTSUS, because the machine would still be 
classified in heading 8420, HTSUS, by virtue of the aforementioned note. 

We conclude that the “Xyron 510” is classifiable as a rolling machine of heading 8420, 
HTSUS. Therefore, parts for the “Xyron 510” are classifiable, pursuant to Section XVI, 
Note 2(b), HTSUS, in subheading 8420.99.90, HTSUS, which also provides for parts of the 
machines of heading 8420, to the extent that Section XVI, Note 2(b) is inapplicable. 


Holding: 


The “Xyron 510” is classifiable in subheading 8420.10.90, HTSUS, which provides for, 
“Calendering or other rolling machines, other than for metals or glass, and cylinders 
therefor; parts thereof: calendering or other rolling machines: other.” Parts for the “Xy- 
ron 510” and for the machine substantially similar to the “Xyron 510” are classified in 
subheading 8420.99.90, HTSUS, which provides for “Calendering or other rolling ma- 
chines, other than for metals or glass, and cylinders therefor; parts thereof: parts: other.” 
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Effect on Other Rulings: 


NY H81167, dated June 5, 2001, is hereby MODIFIED with respect to the classification 
of the “Xyron 510,” parts for the “Xyron 510,” and parts for the machine substantially 
similar to the “Xyron 510.” 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION AND MODIFICATION OF RULING 
LETTERS AND REVOCATION OF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF AGGLOMERATED STONE SLABS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation and modification of ruling let- 
ters and revocation of treatment relating to the tariff classification of 
agglomerated stone slabs under the Harmonized Tariff Schedule of the 
United States (“HTSUS”). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke one ruling and to modify another, 
and to revoke any treatment previously accorded by Customs to sub- 
stantially identical transactions, concerning the tariff classification of 
agglomerated stone slabs. Comments are invited on the correctness of 
the intended action. 


DATE: Comments must be received on or before August 23, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings. Attention: Regulations 
Branch, 1300 Pennsylvania Avenue. N.W., Washington, D.C. 20229. 
Submitted comments may be inspected at U.S. Customs Service, 799 9th 
Street, NW, Washington, D.C., during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 572-8776. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
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Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligaticns. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke New York Ruling Letter 
(NY) E89493, dated February 7, 2000, and to modify NY F82849, dated 
June 8, 2000, both which pertain (in the case of NY F82849, in pertinent 
part) to the tariff classification of agglomerated stone slabs. NYs 
E89493 and F82849 are set forth as “Attachment A” and “Attachment 
B”, respectively, to this document. 

Although in this notice Customs is specifically referring to two rul- 
ings, NYs E89493 and F82849, this notice covers any rulings on similar 
merchandise that may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data- 
bases; no further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the merchan- 
dise subject to this notice, other than the referenced rulings (see above), 
should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the HTSUS or other relevant statutes. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or his agents for importations of merchandise subsequent to this 
notice. 
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Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
E89493 and to modify NY F82849 as it pertains to the classification of 
agglomerated stone slabs, and any other ruling not specifically identi- 
fied, to reflect the proper classification of the merchandise pursuant to 
the analysis set forth in Proposed HQs 965586 and 965585 (see “Attach- 
ment C” and “Attachment D”, respectively, to this document). 

Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: July 2, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, February 7, 2000 
CLA-2-68:RR:NC:2:226 E89493 

Category: Classification 

Tariff No. 6810.19.5000 
Mr. NORMAN STONE 
HALSTEAD INTERNATIONAL 
289 Greenwich Avenue 
Greenwich, CT 06830 
Re: The tariff classification of an agglomerated stone slab from Korea. 


DEAR Mr. STONE 

In your letter dated November 4, 1999, you requested a tariff classification ruling. A 
representative sample of the item was submitted and was sent to our Customs laboratory 
for analysis. 

The subject article, which is identified as “Topstone Granyte”, is a square piece of cut 
stone that is grey in texture and surface polished. It measures approximately 10 cm square 
and 1.2 cm thick. You stated that this product will be imported in a slab size (1200 mm x 
3000 mm) 

You indicated in your letter that this item is composed of natural stone agglomerated 
with plastic resin. An analysis of the sample by our Customs laboratory was consistent 
with your description. 

The applicable subheading for the agglomerated stone slab will be 6810.19.5000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for articles of * * * 
artificial stone, whether or not reinforced: tiles, flagstones, bricks and similar articles 
other: other. The rate of duty will be 3.9 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Jacob Bunin at 212-637-7074 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 8, 2000. 


CLA-2-68:RR:NC:2:226 F82849 

Category: Classification 

Tarlff No. 6810.19.5000, 6810.19.1200, 
7020.00.6000, 7013.99.4000, 7013.99.5000, 


7013.99.8000, and 7013.99.9000 
Mr. PAUL MEYER 


NIK AND ASSOCIATES 
800 S. Hindry Avenue 
Unit A 

Inglewood, CA 90301 


Re: The tariff classification of agglomerated stone slabs, agglomerated glass slabs, ag- 
glomerated stone tiles and agglomerated glass tiles from Italy. 


DEAR Mk. MEYER: 

In your letter dated February 1, 2000, on behalf of your client, European Natural Stone 
Co., you requested a tariff classification ruling. Illustrative samples were submitted and 
were sent to our Customs laboratory for analysis. 

You indicated in your presentation that this merchandise will be imported in both slab 
and tile forms. 

According to the literature that you submitted, the subject article, which is identified as 
“Silestone”, is a slab or tile that is composed of natural stone agglomerated with plastics 
resin or glass agglomerated with plastics resin. An analysis of a few illustrative samples by 
our Customs laboratory was not inconsistent with your description. Of course, in order to 
be certain of the classification of a specific product, you must obtain information from 
your supplier indicating whether the item consists principally of stone agglomerated with 
resin or glass agglomerated with resin. 

When the product is an agglomerated stone slab, the applicable subheading will be 
6810.19.5000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
articles of * * * artificial stone, whether or not reinforced: tiles, flagstones, bricks and sim- 
ilar articles: other: other. The rate of duty will be 3.9 percent ad valorem. 

When the product is an agglomerated stone tile, the applicable subheading will be 
6810.19.1200, HTS, which provides for articles of * * * artificial stone, whether or not re- 
inforced: tiles, flagstones, bricks and similar articles: other: floor and wall tiles: of stone 
agglomerated with binders other than cement. The rate of duty will be 4.9 percent ad valo- 
rem. 

When the product is an agglomerated glass slab, the applicable subheading will be 
7020.00.6000, HTS, which provides for other articles of glass: other. The rate of duty will 
be 5 percent ad valorem. 

When the product is an agglomerated glass tile with a value as imported not over $0.30 
each, the applicable subheading will be 7013.99.4000, HTS, which provides for glassware 
of a kind used for table, kitchen, toilet, office, indoor decoration or similar purposes * * *: 
other glassware: other: other: valued not over $0.30 each. The rate of duty will be 38 per- 
cent ad valorem 

When the product is an agglomerated glass tile with a value as imported over $0.30 but 
not over $3 each, the applicable subheading will be 7013.99.5000, HTS, which provides for 
glassware of a kind used for table, kitchen, toilet, office, indoor decoration or similar pur- 
poses * * *: other glassware: other: other: valued over $0.30 but not over $3 each. The rate 
of duty will be 30 percent ad valorem. 

When the product is an agglomerated glass tile with a value as imported over $3 but not 
over $5 each, the applicable subheading will be 7013.99.8000, HTS, which provides for 
glassware of a kind used for table, kitchen, toilet, office, indoor decoration or similar pur- 
poses * * *: other glassware: other: other: valued over $3 but not over $5 each. The rate of 
duty will be 12.8 percent ad valorem. 

When the product is an agglomerated glass tile with a value as imported over $5 each, 
the applicable subheading will be 7013.99.9000, HTS, which provides for glassware of a 
kind used for table, kitchen, toilet, office, indoor decoration or similar purposes * * *: oth- 
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er glassware: other: other: valued over $5 each. The rate of duty will be 7.2 percent ad valo- 
rem. 


This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Jacob Bunin at 212-637-7074. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
USS. Custos SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965586 AML 
Category: Classification 


Tariff No. 6810.99.00 
Mr. NORMAN STONE 


HALSTEAD INTERNATIONAL 
289 Greenwich Avenue 
Greenwich, CT 06830 


Re: “Topstone Granyte” agglomerated stone slabs; NY E89493 revoked. 


DEAR MR. STONE: 


This is in regard to New York Ruling Letter (NY) E89493, issued to you on February 7, 
2000, concerning the classification of “Topstone Granyte” agglomerated stone slabs. In 


NY E89493, the agglomerated stone slab, imported in 1200 millimeter (mm) by 3000 mm 
(approximately 4 feet by 10 feet) pieces, was classified under subheading 6810.19.50, Har- 
monized Tariff Schedule of the United States (HTSUS), which provides for articles of * * * 
artificial stone * * * tiles, flagstones, bricks and similar articles: other: other. We have re- 
viewed NY F89493 and determined that its conclusion concerning the classification of ag- 
glomerated stone slab is incorrect. This ruling sets forth the correct classification. 


Facts: 
NY F89439 set forth the facts under consideration, in pertinent part, as follows: 


The subject article, which is identified as “Topstone Granyte”, is a square piece of 
cut stone that is gray in texture and surface polished. It measures approximately 10 
cm square and 1.2 cm thick. You stated that this product will be imported in aslab size 
(1200 mm x 3000 mm). 

You indicated in your letter that this item is composed of natural stone agglomer- 
ated with plastic resin. An analysis of the sample by our Customs laboratory was con- 
sistent with your description. 


Issue: 


Whether the agglomerated stone slabs at issue are classifiable as articles of cement, of 
concrete or of artificial stone, whether or not reinforced: tiles, flagstones, bricks and simi- 
lar articles: other: floor and wall tiles: of stone agglomerated with binders other than ce- 
ment: under subheading 6810.19.50, HTSUS, or as other articles of artificial stone under 
subheading 6810.99.00, HTSUS? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
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and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. GRI 6 provides that for legal purposes, the classification of goods in the sub- 
headings of a heading shall be determined according to the terms of those subheadings 
and any related subheading notes and, by appropriate substitution of terms, to GRIs 1 
through 5, on the understanding that only subheadings at the same level are comparable. 
The HTSUS provisions under consideration are as follows: 
6810 oe of cement, of concrete or of artificial stone, whether or not rein- 
forced: 
Tiles, flagstones, bricks and similar articles: 
6810.19 Other: 
Floor and wall tiles: 
6810.19.12 Of stone agglomerated with binders other than ce- 
ment: 
6810.19.50 Other. 
Other articles: 
6810.99.00 Other. 


The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide a commentary 
on the scope of each heading of the Harmonized System and are thus useful in ascertain- 
ing the classification of merchandise. Customs believes the ENs should always be consul- 
ted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

The agglomerated stone slabs are prima facie classifiable in Chapter 68, which provides 
for, inter alia, stone, plaster, cement, asbestos, mica or similar materials. The General ENs 
to Chapter 68 provide, in pertinent part, as follows: 


Some of the goods [included in Chapter 68] may be agglomerated by means of bind- 
ers, contain fillers, be reinforced, or in the case of products such as abrasives or mica 
be put up on a backing or support of textile material, paper, paperboard or other mate- 
rials. 

Most of these products and finished articles are obtained by operations (e.g., shap- 
ing, moulding), which alter the form rather than the nature of the constituent materi- 
al. Some are obtained by agglomeration (e.g., articles of asphalt, or certain goods such 
as grinding wheels which are agglomerated by vitrification of the binding material); 
others may have been hardened in autoclaves (sand-lime bricks). The Chapter also 
includes certain goods obtained by processes involving a more radical transformation 
of the original raw material (e.g., fusion to produce slag wool, fused basalt, etc.). 

Within Chapter 68, heading 6810, HTSUS, provides for, among other things, articles of 
artificial stone. Additional U.S. Note 2 to Chapter 68, HTSUS, states that “for the pur- 
poses of heading 6810, the term “tiles” does not include any article 3.2 cm or more in thick- 
ness. 

The ENs to heading 6810 provide, in pertinent part, as follows: 

Artificial stone is an imitation of natural stone obtained by agglomerating pieces of 
natural stone or crushed or powdered natural stone (limestone, marble, granite, por- 
phyry, serpentine, etc.) with lime or cement or other binders (e.g., plastics). Articles of 
artificial stone include those of “terrazzo”, “granito”, etc. 


In response to a protest concerning similar articles, we have reexamined whether the 
articles in question should be considered to be raw materials that cannot be considered to 
be tiles, bricks, flagstones, etc. as described by subheading 6810.19.50, HTSUS. There- 
fore, in accordance with GRI 6 above, we must determine whether the articles are similar 
to tiles, flagstones and bricks, classifiable in the first subprovision of heading 6810, 
HTSUS, or as other articles in the basket provision at the same level. 

In Headquarters Ruling Letter 084608, dated August 24, 1989, in determining the clas- 
sification of, among other things, agglomerated stone counter tops, we consulted various 
sources concerning the meaning of the terms “tiles” and “flagstones”. (A tariff term that 
is not defined in the HTSUS or in the ENs is construed in accordance with its common and 
commercial meaning. Nippon Kogaku (USA) Inc. v. United States, 69 CCPA 89, 673 F2d 
380 (1982). Seealso C.J. Tower & Sons v. United States ,69 CCPA 128, 673 F.2d 1268 (1982) 
and Hasbro Industries, Inc. v. U.S., 703 F. Supp. 941 (CIT 1988), aff'd, 879 F.2d 838 (1989)) 
We concluded in HQ 084608 that counter tops and channel systems made of agglomerated, 
artificial stone were classified under subheading 6810.99.00, HTSUS, as articles of ce- 
ment, of concrete or of artificial stone, whether or not reinforced, other articles, other. 
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In HQ 085410, dated January 4, 1990, we addressed the Additional U.S. Notes to Chap- 
ter 68 vis-a-vis the size criteria for tiles and slabs in headings 6802 and 6810, HTSUS. We 
declined to adopt an absolute standard regarding the dimensions of such articles, in es- 
sence deciding to classify such articles on a case-by-case basis. We stated in this regard as 
follows: 


[W]e agree that the terms of Chapter 68, and indeed the entire tariff schedule, must 
be considered in pari materia, and that all the terms of the schedule must have mea- 
ning. However, we are of the opinion that the Additional U.S. Notes apply only to the 
tariff heading to which the notes, by their terms, refer. Despite your contention to the 
contrary, the drafters of the HTSUSA clearly manifested their intent to restrict the 
definitions of the terms “slab” and “tile” by referring to a specific heading in each 
note. It is our opinion that a rigid, uniform application of a “tile” or “slab” definition 
throughout the chapter was not, and is not, contemplated by the Nomenclature. 


* * x * * * a 


[W]e are of the opinion that the term “tiles” does not encompass articles which are 
so large that they cannot rationally be considered “tiles”. It was in this light that we 
compared the large building components to the “slabs” of heading 6802, and found 
them to be ejusdem generis. We did not, as your letter suggests, purport to make the 
concept of “slabs” in heading 6802, HTSUSA, “applicable with equal force to the clas- 
sification of ‘artificial stone’ articles in HTS 6810”. Our intent was simply to illus- 
trate that larger articles are contemplated by the Nomenclature. In terms of heading 
6810, those types of articles are properly classified as items “other” than tiles. 


* * * * * * * 


We did not, nor do we now, intend to specify precise dimensions or surface areas 
which will define “tiles” and “other” articles for the purposes of heading 6810, HTSU- 
SA, other than those found in the relevant Legal Notes. In our opinion, the principal 
use of the term “tile(s)” in the stone or similar industries, is in reference to products 
having sides which measure up to 18 inches. Again, we are not prescribing absolute 
limits or dimensionsin thisregard. However, given these general guidelines, it isclear 
that articles such as the small building components addressed in your original re- 
quest would be considered a “tile” in the stone trade, and they are classified as such. 


We note that the Court of International Trade (in Blakley Corp. v. United States, 22 CIT 
635, 15 F Supp. 2d 865 (CIT 1998)) considered the definition of the terms “tile” and “slab” 
in Additional U.S. Note 1 of Chapter 68, and, in reaching the same conclusion regarding 
the Additional U.S. Note, gave imprimatur to the conclusions made in HQ 085410. 

There is evidence that the instant merchandise will be further worked following im- 
portation into various kitchen counter tops, vanities and fireplace surrounds. The articles 
at issue are of substantial size, approximately 4 feet by 10 feet and presumably weigh a 
significant amount. We conclude that they cannot, in their condition as imported, be 
construed to be tile, flagstone or brick or similar articles. The terms tile, flagstone or brick 
connote articles that can easily be manipulated by hand and arranged, fixed or set in place 
to collectively comprise a floor, ceiling, wall or structure. The articles at issue, in their con- 
dition asimported, are unwieldy and cannot be likened to the articles contemplated within 
subheading 6810.19.50, HTSUS. 

We liken the slabs of agglomerated stone to goods presented in material lengths that 
must be further worked prior to installation. In such instances, there is no recognizable 
article and the material length is precluded from classification as a part, even though the 
material may be dedicated for making the individual articles. Avins Industrial Products 
Co. v. United States, 515 F2d 782 (CCPA 1975). In HQ 955346, dated February 9, 1994, 
which concerned the classification of coils of stainless steel curved wire designed for the 
manufacture of piston rings for automobile engines, we stated that: 


{u]nder a longstanding Customs principle, goods which are material when entered 
are not classifiable as a particular article unfinished. See Sandvik Steel, Inc. v. U.S., 
321 FSupp. 1031, 66 Cust. Ct. 12, C.D. 4161 (1971) (shoe die knife steel in coils and 
cutting rules in lengths, without demarcations for cutting or bending, held to be ma- 
terial rather than unfinished knives or cutting blades); The Harding Co. v. U.S., 23 
Cust. Ct. 250 (1936) (rolls of brake lining held to be material because the identity of 
the brake lining was not fixed with certainty); Naftone, Inc. v. U.S., 67 Cust. Ct. 340, 
C.D. 4294 (1971) (rolls of plastic film without demarcations for cutting despite having 
only one use held to be insulating material). See also HQ 952938, dated August 4, 
1993, and HQ 084610, dated May 17, 1990. 
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Therefore, at GRI 6, the instant slabs of agglomerated stone are considered to be goods 
imported in material form. They are not similar to tiles, flagstones or bricks, but rather 
are other articles of artificial stone. 


Holding: 


Under the authority of GRI 6, the agglomerated quartz sheets are classified under sub- 
heading 6810.99.00, HTSUS, which provides for other articles of artificial stone. 


Effect on Other Rulings: 
NY F894839 is revoked. 
MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965585 AML 
Category: Classification 


Tariff No. 6810.99.00 
MR. PAUL MEYER 


NIK AND ASSOCIATES 

800 South Hindry Avenue 
Unit A 

Inglewood, CA 90301 


Re: “Silestone” agglomerated stone slabs; NY F82849 modified. 


DEAR MR. MEYER: 

This is in regard to New York Ruling Letter (NY) F82849, dated June 8, 2000, issued to 
you on behalf of European Natural Stone Co., concerning the classification of various 
“Silestone” articles which were classified as agglomerated stone slabs and tiles and ag- 
glomerated glass slabs and tiles. In NY F82849, agglomerated stone slab, among other ar- 
ticles not relevant to this decision, were classified under subheading 6810.19.50, 
Harmonized Tariff Schedule of the United States (HTSUS), which provides for articles of 
* * * artificial stone * * * tiles, flagstones, bricks and similar articles: other: other. We have 
reviewed NY F82849 and determined that its conclusion concerning agglomerated stone 


slab is incorrect. This ruling sets forth the correct classification of the agglomerated stone 
slab. 


Facts: 
NY F82849 set forth the facts under consideration, in pertinent part, as follows: 


The subject article, which is identified as “Silestone”, is a slab or tile that is com- 
posed of natural stone agglomerated with plastics resin or glass agglomerated with 
plastics resin. An analysis ofa few illustrative samples by our Customs laboratory was 
not inconsistent with [that] description. 

When the product is an agglomerated stone slab, the applicable subheading will be 
6810.19.50, HTSUS, which provides for articles of stone, whether or not reinforced: 
tiles, flagstones, bricks and similar articles: other: other. 


Issue: 


Whether the agglomerated stone slabs at issue are classifiable as articles of cement, of 
concrete or of artificial stone, whether or not reinforced: tiles, flagstones, bricks and simi- 
lar articles: other: floor and wall tiles: of stone agglomerated with binders other than ce- 
ment: under subheading 6810.19.50, HTSUS, or as other articles of artificial stone under 
subheading 6810.99.00, HTSUS? 
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Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. GRI 6 provides that for legal purposes, the classification of goods in the sub- 
headings of a heading shall be determined according to the terms of those subheadings 
and any related subheading notes and, by appropriate substitution of terms, to GRIs 1 
through 5, on the understanding that only subheadings at the same level are comparable. 

The HTSUS provisions under consideration are as follows: 


6810 Articles of cement, of concrete or of artificial stone, whether or not rein- 
forced: 

Tiles, flagstones, bricks and similar articles: 

6810.19 Other: 
Floor and wall tiles: 
6810.19.12 Of stone agglomerated with binders other than ce- 
ment: 

6810.19.50 Other. 

Other articles: 
6810.99.00 Other. 


The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide a commentary 
on the scope of each heading of the Harmonized System and are thus useful in ascertain- 
ing the classification of merchandise. Customs believes the ENs should always be consul- 
ted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

The agglomerated stone slabs are prima facie classifiabie in Chapter 68, which provides 
for, inter alia, stone, plaster, cement, asbestos, mica or similar materials. The General ENs 
to Chapter 68 provide, in pertinent part, as follows: 


Some of the goods [included in Chapter 68] may be agglomerated by means of bind- 
ers, contain fillers, be reinforced, or in the case of products such as abrasives or mica 
be put up on a backing or support of textile material, paper, paperboard or other mate- 
rials. 

Most of these products and finished articles are obtained by operations (e.g., shap- 
ing, moulding), which alter the form rather than the nature of the constituent materi- 
al. Some are obtained by agglomeration (e.g., articles of asphalt, or certain goods such 
as grinding wheels which are agglomerated by vitrification of the binding material); 
others may have been hardened in autoclaves (sand-lime bricks). The Chapter also 
includes certain goods obtained by processes involving a more radical transformation 
of the original raw material (e.g., fusion to produce slag wool, fused basalt, etc.). 

Within Chapter 68, heading 6810, HTSUS, provides for, among other things, articles of 
artificial stone. Additional U.S. Note 2 to Chapter 68, HTSUS, states that “for the pur- 
poses of heading 6810, the term “tiles” does not include any article 3.2 cm or more in thick- 
ness. 

The ENs to heading 6810 provide, in pertinent part, as follows: 


Artificial stone is an imitation of natural stone obtained by agglomerating pieces of 
natural stone or crushed or powdered natural stone (limestone, marble, granite, por- 
phyry, serpentine, etc.) with lime or cement or other binders (e.g., plastics). Articles of 
artificial stone include those of “terrazzo”, “granito”, etc. 


At issue is whether the articles in question should be considered to be raw materials that 
will be further worked following importation that cannot be considered to be tiles, bricks, 
flagstones, etc. as described by subheading 6810.19.50, HTSUS. Therefore, in accordance 
with GRI 6 above, we must determine whether the articles are similar to tiles, flagstones 
and bricks, classifiable in the first subprovision of heading 6810, HTSUS, or as other ar- 
ticles in the basket provision at the same level. 

In Headquarters Ruling Letter 084608, dated:August 24, 1989, in determining the clas- 
sification of, among other things, agglomerated stone counter tops, we consulted various 
sources concerning the meaning of the terms “tiles” and “flagstones”. (A tariff term that 
is not defined in the HTSUS or in the ENsisconstrued in accordance with its common and 
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commercial meaning. Nippon Kogaku (USA) Inc. v. United States, 69 CCPA 89, 673 F.2d 
380 (1982). See also C.J. Tower & Sons v. United States, 69 CCPA 128, 673 F.2d 1268 (1982) 
and Hasbro Industries, Inc. v. U.S., 703 F. Supp. 941 (CIT 1988), aff'd, 879 F.2d 838 (1989)) 
We concluded in HQ 084608 that counter tops and channel systems made of agglomerated, 
artificial stone were classified under subheading 6810.99.00, HTSUS, as articles of ce- 
ment, of concrete or of artificial stone, whether or not reinforced, other articles, other. 

In HQ 085410, dated January 4, 1990, we addressed the Additional U.S. Notes to Chap- 
ter 68 vis-a-vis the size criteria for tiles and slabs in headings 6802 and 6810, HTSUS. We 
declined to adopt an absolute standard regarding the dimensions of such articles, in es- 
sence deciding to classify such articles on a case-by-case basis. We stated in this regard as 
follows: 


[W]e agree that the terms of Chapter 68, and indeed the entire tariff schedule, must 
be considered in pari materia, and that all the terms of the schedule must have mea- 
ning. However, we are of the opinion that the Additional U.S. Notes apply only to the 
tariff heading to which the notes, by their terms, refer. Despite your contention to the 
contrary, the drafters of the HTSUSA clearly manifested their intent to restrict the 
definitions of the terms “slab” and “tile” by referring to a specific heading in each 
note. It is our opinion that a rigid, uniform application of a “tile” or “slab” definition 
throughout the chapter was not, and is not, contemplated by the Nomenclature. 

bd * * * x + + 


[W]e are of the opinion that the term “tiles” does not encompass articles which are 
so large that they cannot rationally be considered “tiles”. It was in this light that we 
compared the large building components to the “slabs” of heading 6802, and found 
them to be ejusdem generis. We did not, as your letter suggests, purport to make the 
concept of “slabs” in heading 6802, HTSUSA, “applicable with equal force to the clas- 
sification of ‘artificial stone’ articles in HTS 6810”. Our intent was simply to illus- 
trate that larger articles are contemplated by the Nomenclature. In terms of heading 
6810, those types of articles are properly classified as items “other” than tiles. 

* * * * * * * 


We did not, nor do we now, intend to specify precise dimensions or surface areas 
which will define “tiles” and “other” articles for the purposes of heading 6810, HTSU- 
SA, other than those found in the relevant Legal Notes. In our opinion, the principal 
use of the term “tile(s)” in the stone or similar industries, is in reference to products 
having sides which measure up to 18 inches. Again, we are not prescribing absolute 
limits or dimensions in thisregard. However, given these general guidelines, it isclear 
that articles such as the small building components addressed in your original re- 
quest would be considered a “tile” in the stone trade, and they are classified as such. 

We note that the Court of International Trade (in Blakley Corp. v. United States, 22 CIT 
635, 15 F Supp. 2d 865 (CIT 1998)) considered the definition of the terms “tile” and “slab” 
in Additional U.S. Note 1 of Chapter 68, and, in reaching the same conclusion regarding 
the Additional U.S. Note, gave imprimatur to the conclusions made in HQ 085410. 

There is evidence that the instant merchandise will be further worked following im- 
portation into various kitchen counter tops, vanities and fireplace surrounds. The articles 
at issue are of substantial size, approximately 4 feet by 10 feet and presumably weigh a 
significant amount. We conclude that they cannot, in their condition as imported, be 
construed to be tile, flagstone or brick or similar articles. The terms tile, flagstone or brick 
connote articles that can easily be manipulated by hand and arranged, fixed or set in place 
to collectively comprise a floor, ceiling, wall or structure. The articles at issue, in their con- 
dition asimported, are unwieldy and cannot be likened to the articles contemplated within 
subheading 6810.19.50, HTSUS. 

We liken the slabs of agglomerated stone to goods presented in material lengths that 
must be further worked prior to installation. In such instances, there is no recognizable 
article and the material length is precluded from classification as a part, even though the 
material may be dedicated for making the individual articles. Avins Industrial Products 
Co. v. United States, 515 F2d 782 (CCPA 1975). In HQ 955346, dated February 9, 1994, 
which concerned the classification of coils of stainless steel curved wire designed for the 
manufacture of piston rings for automobile engines, we stated that: 


[uJnder a longstanding Customs principle, goods which are material when entered 
are not classifiable as a particular article unfinished. See Sandvik Steel, Inc. v. U.S., 
321 FSupp. 1031, 66 Cust. Ct. 12, C.D. 4161 (1971) (shoe die knife steel in coils and 
cutting rules in lengths, without demarcations for cutting or bending, held to be ma- 
terial rather than unfinished knives or cutting blades); The Harding Co. v. U.S., 23 
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Cust. Ct. 250 (1936) (rolls of brake lining held to be material because the identity of 
the brake lining was not fixed with certainty); Naftone, Inc. v. U.S., 67 Cust. Ct. 340, 
C.D. 4294 (1971) (rolls of plastic film without demarcations for cutting despite having 
only one use held to be insulating material). See also HQ 952938, dated August 4, 
1993, and HQ 084610, dated May 17, 1990. 


Therefore, at GRI 6, the instant slabs of agglomerated stone are considered to be goods 
imported in material form. They are not similar to tiles, flagstones or bricks, but rather 
are other articles of artificial stone. 

Holding: 

Under the authority of GRI 6, the agglomerated quartz slabs are classified under sub- 
heading 6810.99.00, HTSUS, which provides for other articles of artificial stone. 
Effect on Other Rulings: 

NY F82849 is modified. 

MYLEs B. HARMON, 


Acting Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO THE COUNTRY 
OF ORIGIN MARKING REQUIREMENTS APPLICABLE TO 
SCREWDRIVER AND DRILL BITS 


AGENCY: U.S. Customs Service, I «partment of Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to the country of origin of screwdriver and 
drill bits for marking purposes. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the country of 
origin marking requirements applicable to screwdriver and drill bits 
and revoke any treatment previously accorded by the Customs Service 
to substantially identical transactions. Comments are invited on the 
correctness of the proposed action. 


DATE: Comments must be received on or before August 23, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Kristen K. Ver Steeg, 
Special Classification and Marking Branch, (202) 927-2327. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057 (hereinafter “Title VI”), became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended and re- 
lated laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the 
country of origin marking requirements applicable to screwdriver bits 
imported into the United States. Although in this notice Customs is spe- 
cifically referring to New York Ruling NYF8648, dated December 13, 
1999, this notice covers any rulings on this merchandise which may ex- 
ist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing databases for rulings in addition to 
the one identified. No further rulings have been found. This notice will 
cover any rulings on this merchandise that may exist but have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
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should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importer or his agents for importations of merchan- 
dise subsequent to this notice. 

In NY F8648, Customs considered drill or screwdriver bits imported 
in plastic bags, each of which contained 25 identical bits. In that case, 
Customs held that the imported articles were exempt from individual 
marking pursuant to 19 CFR 134.32(e), as articles that could not be 
marked prior to shipment except at an expense economically prohibitive 
of their importation and held that marking both the plastic bag and the 
outermost container with the phrase “Made in Taiwan” was acceptable 
for purposes of 19 U.S.C. 1804. NY F80648 is set forth as Attachment A 
to this document. 

Upon reconsideration, we find that the position taken by Customs in 
F80648, supra, regarding the country of origin marking requirements 
applicable to the imported articles was erroneous. As a result of further 
review, it is our determination that the imported drill and driver bits 
that are subsequently repackaged in the United States are subject to 
special marking requirements, and that the waiver of these require- 
ments was improper. 

Accordingly, Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to 
modify F80648, and any other ruling not specifically identified, to re- 
flect this position, pursuant to the analysis set forth in proposed Head- 
quarters Ruling 561693, which is set forth as Attachment B to this 
document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 


tends to revoke any treatment previously accorded by Customs to sub- 
stantially similar transactions. Before taking this action, consideration 
will be given to any written comments timely received. 


Dated: July 3, 2002. 


MYLES. B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, December 13, 1999. 


CLA-2-82:RR:NC:1: 115 F80648 
Category: Classification 
Tariff No. 8207.90.7585 
MR. CHRISTOPHER GARCIA 
KUEHNE & NAGEL 
8870 Boggy Creek Rd. Suite 100 
Orlando, FL 32824 


Re: The tariff classification of Screwdriver and Drill Bits from Taiwan. 


DEAR MR. GARCIA: 

In your letter dated December 6, 1999 you requested a tariff classification ruling and a 
marking ruling on behalf of your client Qualtool Inc. 

The sample submitted is a sealed plastic bag that holds 25 drill or screwdriver bits that 
are approximately 3 inches in length each. The bag is marked Made in Taiwan R.O.C. ina 
contrasting color and is legible. 

The applicable subheading for the Drill and Screwdriver Bits will be 8207.90.7585, Har- 
monized Tariff Schedule of the United States (HTS), which provides for Interchangeable 
tools for handtools, whether or not power-operated, or for machine-tools (for example. For 
pressing, stamping, punching tapping, threading, drilling, boring, broaching, milling, 
turning or screwdriving); base metal parts thereof: Other: Other: Other: The rate of duty 
will be 3.7% ad valorem. 

Please note the rate of duty will be the same in 2000 

In your inquiry you request a marking waiver on the individual bits as being economi- 
cally prohibitive. The bits are sold for 14 cents a piece and die-stamping would be next to 
impossible. Under Part 134 of the Customs Regulations “Country Of Origin” unless ex- 
cepted by law, Section 304, Tariff Act of 1930, as amended, requires that every article of 
foreign origin (or its container) imported into the United States shall be marked in a con- 
spicuous place as legibly. Indelibly, and permanently as the nature of the article (or con- 
tainer) will permit, in such manner as to indicate to an ultimate purchaser in the United 
States the English name of of the country of origin of the article, at the time of importation 
into the customs territory of the United States. Containers of articles excepted from 
marking shall be marked with the name of the country of origin of the article unless the 
container is also excepted from marking. 

Section 134.32 of the Customs Regulations Subpart D allows for general exceptions to 
marking requirements and the article states that Articles that cannot be marked prior to 
shipment to the United States except at an expense economically prohibitive of its im- 
portation. Conditions described in your letter would allow the waiver of marking for each 
bit. However the outermost cartons as well as the hermetically sealed bags must be mar- 
ked “Made in Taiwan”. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Melvyn Birnbaum at 
212-637-7017. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
MAR 2-05 RR:CR:SM 561693 KKV 
Category: Marking 
Ms. JOAN STANDLEE 
QUALTOOL, INC. 
28415 Lake Industrial Blvd. 
Tavares, FL 32778 


Re: Modification of NY F80648 concerning the country of origin marking requirements 
applicable to imported screwdriver/drill bits repackaged in the U.S.; T.D. 74-122; T.D. 
82-214; 134.32(c); economically prohibitive; exception not justification for perma- 
nent non-compliance. 


DEAR MS. STANDLEE: 

This is in response to your letter dated January 13, 2000 (and subsequent sample sub- 
mission by letter dated January 25, 2002), submitted in conjunction with the reconsidera- 
tion of New Yorkruling F80648, dated December 3, 1999, issued toa broker on your behalf, 
which addressed both the tariff classification and country of origin marking requirements 
applicable to imported screwdriver and drill bits from Taiwan. We regret the delay in re- 
sponding. 


Facts: 


The record before us indicates that Qualtool, Inc. is a manufacturer of fastening tools 
that also imports screwdriver and drill bits to complete their product line. Ina letter dated 
June 4, 1996, which was forwarded to the National Commodity Specialist Division, New 
York, for response, Qualtool requested a ruling regarding the country of origin marking 
requirements applicable to imported screwdriver bits. In response, the New York office 
issued NY A85558, dated July 19, 1996, which set forth both the general marking require- 
ments and exceptions to the marking statute (19 U.S.C. 1304). With the exception of the 
phrase “screwdriver bits,” the issued ruling contains no description of the merchandise or 
its dimensions, nor does the ruling set forth the manner in which the screwdriver bits are 
sold. However, based upon the information provided in the ruling request, Customs stated 
that “[iJn your particular instance, subsection (d) applies which provides for the exception 
to the marking requirements for articles for which the marking of the containers will rea- 
sonable indicate the origin of the articles.” 

Some time later, in a letter dated December 6, 1999, addressed to Customs New York 
office, Qualtool requested a binding classification ruling with regard to a prospective ship- 
ment of drill and screwdriver bits to be imported from Taiwan. A waiver of the country of 
origin marking was also requested with regard to the shipment, pursuant to 19 CFR 
134.32(c), on the grounds that marking the shipment prior to importation was economi- 
cally prohibitive. Customs was informed that both the bags and the outermost cartons 
would be marked “Made in Taiwan” and that the bits would be sold to distributors in the 
sealed, marked bags. Based upon the facts presented, Customs New York office issued 
F80648, dated December 13, 1999, holding that the shipment of screwdriver and drill bits 
were classifiable in subheading 8207.90.7585, Harmonized Tariff Schedule of the United 
States (HTSUS), and granted a marking waiver for the shipment. 

Shortly after the issuance of NY F80648, supra, the tariff classification provided therein 
was called into question, although it is not clear from the written record before us whether 
Customs or Qualtool initiated the reconsideration. However, in a letter from its broker 
dated January 13, 2000, Qualtool submitted a new sample, stating that Customs previous 
ruling had “apparently misclassified the bits” and also requested that the information re- 
garding the marking waiver previously granted be included in the Customs response. 
Additional information in support of the marking waiver was submitted in a letter dated 
February 17, 2000. The new sample and supporting documentation were forwarded to the 
Office of Regulations and Rulings, Customs Headquarters, for response. 

Upon review of the decision in NY F80648, supra, Customs determined that the tariff 
classification provided therein was incorrect and issued Headquarters Letter Ruling 
(HRL) 963763, dated May 15, 2001, which modified that portion of NY F80648 pertaining 
to tariff classification, holding that the merchandise at issue was properly classifiable un- 
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der subheading 8207.90.60, HTSUS. The country of origin marking issue is the subject of 
this separate response. 

With regard to NY F80638, we note that the merchandise under consideration in that 
ruling was described as “drill or screwdriver bits that are approximately 3 inches in 
length.” Inasmuch as the request for reconsideration was accompanied by hex shank in- 
sert bits measuring only one inch in length, we requested and received a second sample—a 
star (six point) hex shank power bit, measuring 2% inches in length—which Qualtool sub- 
mits as representative of the merchandise at issue in NY F80648. At the shank end, the 
power bit is die-stamped with the part number “64-T8.” 


Issue: 


What are the country of origin marking requirements applicable to the imported drill 
and driver bits? 


Law and Analysis: 


The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304) pro- 
vides that, unless excepted, every article of foreign origin imported into the US. shall be 
marked in a conspicuous place as legibly, indelibly, and permanently as the nature of the 
article (or its container) will permit, in such a manner as to indicate to the ultimate pur- 
chaser in the U.S. the English name of the country of origin of the article. Congressional 
intent in enacting 19 U.S.C. 1304 was “that the ultimate purchaser should be able to know 
by an inspection of the marking on the imported goods the country of which the goods is 
the product. The evident purpose is to mark the goods so that at the time of purchase the 
ultimate purchaser may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will.” United States v. Friedlaender 
& Co. Inc., 27 CCPA 297, 302, C.A.D. 104 (1940). Part 134, Customs Regulations (19 CFR 
Part 134), implements the country of origin marking requirements and exceptions of 19 
US.C. 1304. 

The marking of imported drill and/or screwdriver bits has been addressed by Customs 
at great length. Section 134.42, Customs Regulations (19 CFR 134.42), provides that the 
marking of certain articles shall be by specific methods as may be prescribed by the Com- 
missioner of Customs. Pursuant to this authority, Customs issued Treasury Decision 
(T.D.) 74-122, 39 Fed. Reg. 13538 (April 15, 1974) and T.D. 84-214, 49 Fed.Reg. 40802 (Oc- 
tober 18, 1984), both of which impose special marking requirements for imported rotary 
metal cutting tools. 

In T.D. 74-122, supra, Customs established that rotary metal cutting tools (i.e., tools for 
hand tools or machine tools which are designed to be fitted to such tools and which cannot 
be used independently and include tools for pressing, stamping, drilling, tapping, thread- 
ing, boring, broaching, milling, cutting, dressing, mortising or screw-driving of the kind 
classified in items 649.43, 649.44 and 649.46, Tariff Schedules of the United States) must 
be marked by means of die stamping in a contrasting color, raised lettering, engraving, or 
some other method of producing a legible, conspicuous and permanent mark to clearly in- 
dicate the country of origin to the ultimate purchaser in the United States. Specifically 
excluded from methods of acceptable marking were ink stamping, tagging with adhesive 
labels or any other impermanent form of marking which could be smudged, blurred or 
otherwise easily obliterated or removed. However, imported rotary metal cutting tools 
could be excepted from individual marking if they would reach the ultimate purchaser in 
the U.S. in individual tubes or containers which were legibly, conspicuously and perma- 
nently marked to indicate the country of origin of the tools therein. 

Subsequent to the issuance of T.D. 74-122, two trade associations representing the do- 
mestic rotary metal cutting tool industry requested that Customs change its practice in 
regard to this commodity because of alleged abuses of the exemption allowing tools to be 
unmarked if they were sold in marked containers. It was claimed that such tools were 
often removed from their containers before reaching the ultimate purchaser in the US. 

After reviewing domestic industry’s petition, the public comments received in response 
to the proposed change of practice and the available evidence, Customs concluded that the 
exception created in T.D. 74-122 to individual tool marking was being abused. To correct 
this problem, Customs issued T.D. 84-214, supra, which reaffirmed the manner of mark- 
ing of rotary cutting tools set (die-stamping in contrasting color, raised lettering, engrav- 
ing, etc.), but modified the exception provided by T.D. 74-122, stating: 


Rotary metal cutting tools may not be excepted from individual country of origin 
marking merely because they are imported in individual tubes or containers that are 
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marked unless it can be shown to the satisfaction of Customs officers at the port of 
entry that the containers are ofa kind that are virtually certain to reach ultimate pur- 
chasers unopened, i.e., twist drill sets imported in sealed index storage boxes or in re- 
tail blister packs which are designed for retail marketing and in which the majority of 
twist drills in the set are incapable of being individually marked. 

Rotary metal cutting tools imported in individual tubes or containers of cardboard or 
plastic must be individually marked in accordance with T.D. 74-122 notwithstanding 
that the container is marked. 


Further, T.D. 84-214 reaffirmed that, in accordance with ORR 639-69, dated January 2, 
1970, twist drills having a diameter less than three sixteenths (3/16) of an inch shall be 
considered incapable of being marked. When these drills are imported in bulk, the con- 
tainers shall be marked and the importer shall be subject to the certification requirements 
of 19 CFR 134.25, Custom Regulations (19 CFR 134.25). 

With regard to the subject merchandise, a star (six point) hex shank power bit, measur- 
ing 2% inches in length, we note that the shank end has a diameter of four sixteenths 
(4/16) of an inch. Therefore, the bits are not deemed incapable of being marked—indeed, 
we note that the model number “64-T8” is already clearly die-stamped into one side 
Moreover, the bits are not imported in sealed storage boxes or retail blister packs designed 
for retail marketing, but are, instead, imported in bulk in plastic bags. Once imported, the 
bits are sold to wholesale distributors such as Black & Decker, Vermont American and 
Skil-Bosch, who re-package the bits for retail sellers Home Depot, Sears, etc. Alternately 
the bits may be sold loose, from “fishbow!” displays also sold by Qualtool. Therefore, upon 
entry into the U.S., the bits must be individually marked with their country of origin by 
die-stamping in contrasting color, raised lettering, engraving, etc., in accordance with the 
principles set forth in T.D. 74-122 and T.D. 84-214. See HRL 731363, dated January 1, 
1989, “[rlotary metal cutting tools of greater than 3/16” diameter, imported in an insub- 
stantial container or in bulk, must be individually marked to show country of origin not- 
withstanding the fact that they are or will be packaged in acontainer showing the origin of 
the tool.” See also 731938, dated January 9, 1989. And HRL 560978, dated July 24, 1998, 
where Customs held that screwdriver bits die-stamped with “Czech Republic” or “Czech 
Rep” satisfies the special marking requirements. Additionally, in light of the fact that Cus- 
toms is now informed that the bits will be subsequently repackaged in the U.S., the re- 
quired certifications of 19 CFR 134.26 must be executed at the time of importation 


Holding: 


Drill and driver bits measuring greater than 3/16” in diameter which are imported in 
bulk in plastic bags and subsequently re-packaged in the U.S. must be individually marked 
with their country of origin at the time of importation, by die-stamping in contrasting col- 
or, raised lettering, engraving, etc., in accordance with the principles set forth in T.D 
74-122 and T.D. 84-214, pursuant to 19 U.S.C. 1304 and 19 CFR 134.42. Accordingly, NY 
F80648 is hereby modified. 

A copy of this ruling should be attached to the entry documents filed at the time this 
merchandise is entered. If the documents have been filed without a copy, this ruling should 
be brought to the attention of the customs officer handling the transaction. 

MyYLEs B. HARMON 
Acting Director, 
Commercial Rulings Division 
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PROPOSED REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
MULTIFUNCTIONAL DIGITAL OFFICE MACHINES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letters, and treatment 
relating to tariff classification of multifunctional digital office ma- 
chines. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke seven ruling letters pertaining to 
the tariff classification of multifunctional digital office machines under 
the Harmonized Tariff Schedule of the United States (“HTSUS”). Cus- 
toms also intends to revoke any treatment previously accorded by Cus- 
toms to substantially identical transactions. Comments are invited on 
the correctness of the proposed actions. 


DATE: Comments must be received on or before August 23, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. Sub- 
mitted comments may be inspected at U.S. Customs Service, 799 9th 
Street, NW, Washington, D.C during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHERINFORMATION CONTACT: Tom Peter Beris, Gener- 
al Classification Branch, (202) 572--8789. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
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quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke New York Ruling Letters (NY) 892321; F80927; 
E81729; E80322; E82212; E80009; and D87961 pertaining to the tariff 
classification of certain multifunctional digital office machines. Al- 
though in this notice Customs is specifically referring to these seven rul- 
ings, this notice covers any rulings on this merchandise which may exist 
but have not been specifically identified. Customs has undertaken rea- 
sonable efforts to search existing databases for rulings in addition to the 
one identified. No further rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should advise Customs during this notice 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling ofa third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to the 
effective date of the final notice of this proposed action. 

In NY 892321, dated December 8, 1993; NY D87961, dated February 
25, 1999, NY E80009, dated April 1, 1999; NY E80322, dated April 9, 
1999; NY E81729, dated May 12, 1999; NY E82212, dated May 18, 1999; 
and NY F80927, dated December 27, 1999, set forth as Attachments A 
through G, respectively, to this document, Customs classified multifunc- 
tional digital office machines as either photocopying apparatus or units 
of automatic data processing (“ADP”) systems, even though it was indi- 
cated that these machines printed via digital technology and were not 
readily connectable to ADP machines at the time of their importation. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke these 
seven rulings and any other ruling not specifically identified in order to 
reflect the proper classification of the merchandise pursuant to the 
analysis set forth in proposed HQ 965527; HQ 965636; HQ 965679; HQ 
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965680; HQ 965681; HQ 965682; and HQ 965697 (see Attachments H 
through N, respectively, to this document). Additionally, pursuant to 19 
U.S.C. 1625(c)(2), Customs intends to revoke any treatment previously 
accorded by the Customs Service to substantially identical transactions. 
Before taking this action, we will give consideration to any written com- 
ments timely received. 


Dated: July 3, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, December 8, 1993. 


CLA-2-90:S:N:N1:110 892321 
Category: Classification 


Tariff No. 9009.12.0000 
RICOH CORPORATION 


5 Dedrick Place 
West Caldwell, NJ 07006 


Re: The tariff classification of a multi-functional fax/copier/printer from Japan. 


DEAR MR. VALDES: 


In your letter dated November 19, 1993, yqu requested a tariff classification ruling. The 
merchandise under consideration involves a Ricoh MV715 multi-functional fax/copier/ 
printer. The MV715 incorporates the functions of a high speed laser fax hub, and digital 
photocopying apparatus, with an optional PC printer interface. In facsimile mode, the Ri- 
coh MV715 fax/copier/printer is designed as a laser hub for fax networks, and other ap- 
plications. Its high speed modem transmits documents to other 14.4 kilobytes per second 
machines, in six seconds per letter-size page, over regular telephone Lines. Its 500 sheet 
paper capacity is supplied by two cassettes holding 250 sheets each accommodating vari- 
ous sizes of paper. The MV715 fax/copier/printer permits users to scan documents into 
memory while the unit is printing, receiving, or sending documents from memory. 

In copy mode, the Ricoh MV715 fax/copier/printer operates as an electrostatic photo- 
copying machine by reproducing the original image via an intermediate onto the copy (in- 
direct process), producing 15 copies per minute at 400 by 400 dots-per-inch resolution. It 
provides many digital capabilities as standard features, including reduction and enlarge- 
ment with increments of 25 to 400 percent, directional magnification and series copying. 

The Ricoh Mv715 fax/copier/printer meets the definition of a “composite” machine as 
defined in Legal Note 3 of Section XVI of the HTS, since this machine is capable of per- 
forming two or more complementary functions such as faxing, copying or printing. Since 
this machine does not appear to have a principal function, it should be classified under the 
heading which occurs last in numerical order among those which equally merit consider- 
ation as noted in GRI of the HTS. 

The applicable subheading for the Ricoh MV715 fax/copier/printer will be 9009.12.0000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for electrostatic 
photocopying apparatus which operates by reproducing the original image via an inter- 
mediate onto the copy (indirect process). The rate of duty will be 3.7 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
New York, NY, February 25, 1999. 
CLA-2-84:RR:NC:1:110 D87961 

Category: Classification 

Tariff No. 8471.60.6100 
MR. FUSAE NARA 
WINTHROP STIMSON, PUTNAM & ROBERTS 
One Battery Park Plaza 
New York, NY 10004-1490 


Re: The tariff classification of multifunctional digital copier/printers from Japan. 


DEAR MR. NARA: 

In your letter dated February 12, 1999, on behalf of Sharp Electronics Corporation, you 
requested a tariff classification ruling. 

The merchandise under consideration involves the models AR-5132 and AR-335 digital 
copier/printers which incorporate a laser printer engine. Both models are designed to be 
used as output units in an automatic data processing (ADP) machine environment, in 
addition to functioning as a copier. 

When an optional controller board is attached, the AR-5132 and the AR-335 function as 
a printer. Documents can be printed from a personal computer directly connected to the 
parallel port of either model or from personal computers connected to model AR-5132 or 
model AR-335 by means of a local area network (LAN). 

The AR-5132 features 400 dots per inch (dpi) resolution and is capable of printing more 
than 20 pages per minute when printing on standard letter size paper. The resolution of 
the AR-335 is 600 dpi. It is also capable of printing more than 20 pages of standard letter 
size paper per minute. 

The AR-5132 and AR-335 multifunctional digital copier/printers also function as digi- 
tal copiers. When used as copiers, the merchandise produces black and white copies with 
256 levels of gradation. The digital copier incorporates a scanning mechanism that reads 
the document to be copied, which is converted into digital signals, which are then fed to the 
internal printer memory. A copy of the document is then printed from the internal printer 
memory by using the laser print mechanism. Thus when the subject multifunction equip- 
ment is used as a digital copier, the system uses the same laser printer engine that is used 
for printing documents when the product is used as a printer. 

The AR-5132 and AR-335 meet the definition of a “composite good” (printer, copier) 
made up of different components which are described in different provisions of the HTS. 
Although these two models of digital copier/printers may be used as digital copiers, they 
appear to be principally used as digital printers for ADP network systems. The digital 
copying function is a subsidiary function which also utilizes the product’s laser printing 
components. Noting GRI-3(b), the “essential character” of these digital copier/printers 
appears to be as network printers. These machines are also similar to the multifunctional 
copier/printers devices which are noted in NY Ruling Letters D85157, NY D80821, and NY 
D80267. 

The applicable subheading for the model AR-5132 and AR-335 multifunctional digital 
copier/printers will be 8471.60.6100, Harmonized Tariff Schedule of the United States 
(HTS), which provides for other laser printer units capable of producing more than 20 
pages per minute. The rate of duty will be free. 
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This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-637-7019. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, April 1, 1999. 


CLA-2-84:RR:NC:1:110 E80009 
Category: Classification 


Tariff No. 8471.60.5200 
Mk. R. BRIAN BURKE 


RODE & QUALEY 
ATTORNEYS AT LAW 
295 Madison Avenue 
New York, NY 10017 


Re: The tariff classification of a Model 7410 digital printer/copier/fax from Japan. 


DEAR MR. BURKE: 

In your letter dated March 30, 1999, on behalf of Konica Business Technologies, Inc., 
you requested a tariff classification ruling. 

The merchandise under consideration involves a Konica model 7410 that is basically a 
combination digital printer/copier/fax machine. This multifunctional machine is designed 
to meet the needs of a small workgroup or a home based business, and features a powerful 
600 x 600 dpi, and a 12 pages per minute digital laser print engine. 

The digital laser print engine of this model 7410 is used both for printing input from the 
ADP system as well as input from the scanner. The machine is Macintosh compatible 
through a third party device, and the optional GDI Windows printing configuration allows 
printing from any Windows application. It can also be networked through an optional 
Ethernet print server. The 7410 features several different printing options, including 
PCL5e, PCL 5e Postscript Level 2 Compatibility and GDI Interfaces, that support a wide 
range of applications. 

The 7410 also functions as a stand-alone copier at the rate of 12 copies per minute 
through the 30-page automatic document feeder on 8.5” x 11” plain paper. The 7410 also 
copies at a rate of 10 copies per minute from the platen. 

It is also a high quality plain paper fax machine, since it incorporates a 14.4 modem, 300 
x 300 print resolution, that runs at 6 second transmission speed. It allows you to fax direct 
from the 7410 or your PC in normal, fine or super fine resolutions. 

Although this multifunctional machine has three functions, it appears to be principally 
used asan ADP printer noting the machines network capability, high print speed and pow- 
erful 600 x 600 DPI resolution. The printing module of this machine is also used for both 
the ADP output as well as the copying and fax function. Noting in part Legal Note 5 (B) to 
Chapter 84 of the HTS, and GRI-3 (b), this “composite good” appears to have the “essen- 
tial character” of a digital ADP printer. Please note also HQ ruling letter 958348 and NY 
ruling letter D88682 for similar merchandise. 

The applicable subheading for the Konica model 7410 digital printer/fax/copier will be 
8471.60.5200, Harmonized Tariff Schedule of the United States (HTS), which provides for 
other laser printers incorporating at least the media transport, control and print mecha- 
nisms. The rate of duty will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 
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A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-637-7019. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
New York, NY, April 9, 1999 
CLA-2-84:RR:NC:1:110 E80322 

Category: Classification 

Tariff No. 8471.60.5100 
MR. RAYMOND A. VALDES 
RICOH CORPORATION 
Five Dedrick Place 
West Caldwell, NJ 07006 


Re: The tariff classification of multifunctional printer/copier/fax units from Japan 


DEAR MR. VALDES 

In your letter dated April 2, 1999, you requested a tariff classification ruling. 

The merchandise under consideration involves five models of multifunctional printer/ 
copier/fax units, which are known as the “Ricoh Aficio” 340, 350, 450, 550 and 650 (Afi- 
cios). These machines are multifunctional imaging devices, which perform printing, 
copying, scanning, and facsimile functions, and can be connected to an automatic data 
processing (ADP) system via optional printer controllers 

The “Ricoh Aficio” 340, 350, 450, 550, and 650 are similar to the “Ricoh Aficio” 200, 250 
and 401, which was the subject NY Ruling D82304. All the machines are multifunctional 
imaging apparatus that perform printing, copying, scanning and facsimile functions, and 
are designed to be used as output units for laser printing. With the optional print control- 
lers, each model in the “Aficio” series is capable of operating in a Local Area Network or 
client/server workgroup environment with printer server. 

Ricoh Corporation also imports these models for use by their Savin and Gestetner Cor- 
poration subsidiaries under different model designations as follows: 


Savin: 9935D for Aficio 340; 9935DP for Aficio 350; 9945DP for Aficio 450; 9955DP 
for Aficio 550 and 9965DP for Aficio 650 

Gestetner: 3235s for Aficio 340; 3235 for Aficio 350; 3245 for Aficio 450; 3255 for 
Aficio 550 and 3265 for Aficio 650 

The Aficios produce digital black and white output at 600 x 600 dots per inch (dpi), with 
65 graduations per dot. The Aficios 340/350 each print 35 ppm; the 450, 45 ppm; the 550, 
55 ppm; and the 650, 65 ppm. Each employs laser print engines (electrographic process), 
and utilize PCL 6 with Post Script 3 (option upgrade), and can be upgraded to include up to 
72 MBofinternal printer memory. The Aficios all have automatic paper feeders, and paper 
capacity from 3, 100 to 3, 500 sheets, with capability of printing on various paper sizes with 
maximum output size of 11” x 17” 

These machines are capable of performing printing, copying, and facsimile functions, 
and are in one common housing. They all meet the definition of a composite good made up 
of different components, which are described under different provisions of the HTS. Not- 
ing GRI-3(b) to the HTS, these composite goods would thus be classified as if they con- 
sisted of the material or component, which gives them their “essential character”. Noting 
their high print speed and the fact that these units are the most efficient as networked 
printers, they would appear to have an “essential character” of a networked automatic 
data processing machine document printer. 

These models are also similar to the other multifunctional printer/copier/fax machines, 
which were the subject of NY Ruling Letters D82304 and NY C83939. These models also 





52 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 30, JULY 24, 2002 


meet the definition of a “unit” of an ADP system, as per Legal Note 5(B) to Chapter 84 of 
the HTS. 

The applicable subheading for the “Ricoh Aficio” 340, 350, 450, 550 and 650 as well as 
the “Savin” comparable models, namely 9935D. 9935DP 9945DP 9955DP and 9965DP 
and “Gestetner” comparable units, namely 3235s, 3235, 3245, 3255 and 3265 will be 
8471.60.5100, Harmonized Tariff Schedule of the United States (HTS), which provides for 
laser printer units, capable of producing more than 20 pages per minute. The rate of duty 
will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-637-7019. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, May 12, 1999. 
CLA-2-84:RR:NC:1:110 E81729 
Category: Classification 


Tariff No. 8471.60.5100 
Mr. RAYMOND A. VALDES 


RICOH CORPORATION 
Five Dedrick Place 
West Caldweli, NJ 07006 


Re: The tariff classification of multifunctional printer/copier/fax units from Japan. 


DEAR MR. VALDES: 

In your letter dated April 30, 1999, you requested a tariff classification ruling. 

The merchandise under consideration involves two models of multifunctional printer/ 
copier/fax units that are known as the “Ricoh Aficios” 355 and 455. These machines are 
multifunctional imaging devices, which perform printing, copying, scanning, and facsim- 
ile functions, and can be connected to an automatic data processing (ADP) system via op- 
tional printer controllers. 

The “Ricoh Aficios” 355 and 455 are similar to the “Ricoh Aficios 340, 350, 450, 550, and 
650 which were the subject of NY Ruling E80322. These machines are multifunctional 
products that offer copier, facsimile, and printer functions, which can operate indepen- 
dently and simultaneously with other functions operating in the background. The multi- 
function output is interleaved with the copy mode output. 

The Ricoh Aficio 355 and 455 are similar to the Aficio 200, 250, and 401, except for some 
minor updates. These prior Aficio models were the subjects of NY Ruling D82304. All the 
machines are multifunctional imaging apparatus that perform printing, copying, scan- 
ning and facsimile functions, and are specifically designed to be used as output units for 
laser printing. With optional printer controllers, each model in the Aficio series is capable 
of operating in a Local Area Network or client/server workgroup environment with print- 
er server. 

Ricoh Corporation also imports these models for use by their subsidiary, Savin Corpora- 
tion, but with different model designations than Ricoh’s as follows: 


Savin: 2035DP for Ricoh Aficio 355 and 2045DP for Ricoh Aficio 455. 
The Aficios produce digital black and white output at 600 x 600 dots per inch (dpi), with 


65 graduations per dot. The Aficios 355 and 455 print at 35 pages per minute. Each uses 
laser print engines (electrographic process), and utilize PCL 6, with Post Script 3 (option 
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upgrade), and can be upgraded to include up to 72 MB of internal printer memory. The 
Aficios all have automatic paper feeders, and paper capacity from 3,100 to 3,500 sheets, 
with a capability of printing on various paper sizes, with maximum output size of 11” x 
Le 

The Aficios 355 and 455 are capable of performing printing, copying, and facsimile func- 
tions, and are in one common housing. These machines meet the definition of a “composite 
good” made up of different components, which are described under different provisions of 
the HTS. Noting GRI-3(b) of the HTS these “composite goods” would thus be classified as 
if they consisted of the material or component, which gives them their “essential charac- 
ter”. Noting their high print speed and the fact that these units are the most efficient as 
networked printers, they would appear to have an “essential character” of a networked 
automatic data processing machine document printer. 

These models are also similar to other multifunctional printer/copier/fax machines, 
which were the subject of NY Ruling Letters E80322 and NY D82304. These models also 
meet the definition of a “unit” of an ADP system, as per Legal Note 5(B) to Chapter 84 of 
the HTS. 

The applicable subheading for the “Ricoh Aficios” 355 and 455 as well as the “Savin” 
comparable models, namely 2035DP and 2045DP will be 8471.60.5100, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for laser printer units, capable of 
producing more than 20 pages per minute. The rate of duty will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-637-7019. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
New York, NY, May 18, 1999. 
CLA-2-84:RR:NC:1:110 E82212 
Category: Classification 
Tariff No. 8471.60.5100 
Mk. R. BRIAN BURKE 
RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: The tariff classification of a multifunctional digital printer/copier from Japan. 


DEAR MR. BURKE: 

In your letter dated May 13, 1999, on behalf of Konica Business Technologies, Inc., you 
requested a tariff classification ruling. 

The merchandise under consideration involves the “Konica” model 7065 digital printer/ 
copier. This multifunctional digital printer/copier can be interfaced to an automatic data 
processing (ADP) system through the optional IP-303 print controller. 

The “Konica” model 7065 multifunctional digital printer/copier features a powerful 
digital laser print engine that permits selectable print resolutions from 400 to 600 dots per 
inch (DPI). This high speed dual beam laser print engine can print up to 65 pages per min- 
ute at 400 DPI resolution and more than 55 pages per minute at 600 DPI resolution. The 
machine can reduce images to 33 % or increase images to 400% of their original size. The 
machine can be connected to ADP systems through the optional Konica IP-303 print con- 
troller. The model 7065 supports all major computer operating systems and protocols such 
as Windows 3.x, 95 & NT; Macintosh; Unix; as/400; Novell NetWare; IBM LAN Server; 
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and LAN Manager. The model 7065 can also support AppleTalk (EtherTalk), IPX/SPX, 
NetBIOS and TCP/IP 

Although the Konica model 7065 can be used as “stand alone” digital copier, its design 
features allow it to serve as a network printer and workgroup document system for high 
volume, high productivity office environments. The digital print engine of the machine is 
used for both printing input from the ADP system as well as input from the scanner. 

The “Konica” model 7065 digital printer/copier isa composite good that appears to have 
the “essential character” of an output printer for ADP systems, noting GRI-3(b). Similar 
multifunctional printers were the subject of NY Ruling Letters E80008, NY D88835, and 
NY D85921. 

The applicable subheading for the “Konica” model 7065 digital printer/copier will be 
8471.60.5100, Harmonized Tariff Schedule of the United States (HTS), which provides for 
laser printer units, capable of producing more than 20 pages per minute. The rate of duty 
will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-637-7019. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, December 27, 1999. 


CLA-2-84:RR:NC:1:110 F80927 
Category: Classification 


Tariff No. 8471.60.5200 
MR. RAYMOND VALDES 


RICOH CORPORATION 
Five Dedrick Place 
West Caldwell, NJ 07006 


Re: The tariff classification of multifunctional printer units from Japan. 


DEAR MR. VALDEs: 

In your letter dated December 5, 1999, you requested a tariff classification ruling. 

The merchandise under consideration involves a multifunctional printer/copier unit, 
and a multifunctional printer/copier/fax unit that are known as the “Ricoh 150, and Ricoh 
180. These machines are multifunctional digital imaging devices that perform printing, 
copying, and facsimile functions, and can be connected to an automatic data processing 
(ADP) system via optional printer controllers. 

The Ricoh 150 unit is a multifunctional digital imaging system that performs printing 
and copying functions, specifically designed to be used as an output unit for laser printing. 
With optional printer controllers, this model in this Aficio series is capable of operating in 
a Local Area Network or client/server workgroup environment with printer server. 

The Ricoh 150 unit produces digital black and white output at 600 x 600 dots per inch 
(dpi), with up to 256 graduations per dot. The unit weights 120 pounds and use laser print 
engines (electrophotographic process). The Aficio 150 prints up to 15 pages per minute. 
This model utilizes PCL 5e, PCL6 and Adobe PostScript 3 and can be upgraded to include 
up to 80 MB of internal printer memory. 

The Ricoh Aficio 180 unit is a multifunctional digital imaging system that performs 
printing, copying and facsimile functions specifically designed to be used to be used as an 
output unit for laser printing. With optional printer controllers, this model in this Aficio 
series is capable of operating in a Local Area Network or client/server workgroup environ- 
ment with printer server. 
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The Ricoh Aficio 180 units produce digital black and white output at 600 x 600 dots per 
inch (dpi), with up to 256 graduations per dot. The unit weights 120 pounds and user laser 
print engines (electrophotographic process). The Aficio 180 prints up to 18 pages per mi- 
nute. This model utilizes PCL 5e, PCL 6 and Adobe PostScript 3 and can be upgraded to 
include up to 80 MB of internal memory. 

Both units employ automatic paper feeders with a total paper capacity of 1,350 sheets 
for the Aficio 180 and 350 sheets for the Aficio 150. These units are capable of printing on 
various paper sizes with a maximum output size of 11 inches by 17 inches. 

These machines meet the definition of a composite good made up of different compo- 
nents, which are described under different provisions of the HTS. Noting GRI-3(b) to the 
HTS, these composite goods would thus be classified as if they consisted of the material or 
component, which gives them their “essential character”. Noting their high print speed 
and the fact that these units are the most efficient as networked printers, they would ap- 
pear to have an “essential character” of a networked automatic data processing machine 
document printer. 

These models are also similar to other multifunctional printer units that were the sub- 
ject of NY Ruling Letters E80322, NY D82304, and NY C83939. These models also meet 
the definition of a “unit” of an ADP system, as per Legal Note 5(B) to Chapter 84 of the 
HTS. 

The applicable subheading for the Ricoh Aficio 150 and 180 multifunctional digital 
printer units will be 8471.60.5200, Harmonized Tariff Schedule of the United States 
(HTS), which provides for other laser printer units. The rate of duty will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-637-7019. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR: CR: GC 965527 TPB 
Category: Classification 
Tariff No. 8472.90.80 
Mr. RAYMOND VALDES 
RICOH CORPORATION 
5 Dedrick Place 
West Caldwell, NJ 07006 


Re: Ricoh MV715 Multi-function Digital Office Machine; Fax, Copier, Optional Printer 
Interface; NY 892321 Revoked. 


DEAR MR. VALDES: 

This is in reference to NY 892321, issued to you on December 8, 1993, in response to 
your letter of November 19, 1993 to the Director, Customs National Commodity Specialist 
Division, New York, requesting a tariff classification ruling on the Ricoh MV715 multi- 
function digital office machine under the Harmonized Tariff Schedule of the United 
States (“HTSUS”). 

NY 892321 classified the MV715 multi-function digital office machine under subhead- 
ing 9009.12.00, HTSUS. We have had an opportunity to review this classification, and now 
believe it to be incorrect for the reasons explained below. This ruling also provides the cor- 
rect classification for the Ricoh MV715. 
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Facts: 


The product at issue is a multi-function digital office machine, model Ricoh MV715, 
which combines the functions of a high-speed laser fax hub and digital copying apparatus. 
In itsimported condition, the MV715 functions as a stand alone digital fax/copier. A print- 
er interface is an optional item for the MV715. This would allow the MV715 to function as 
an ADP laser printer, however, this is not in the machine at time of importation. 

In facsimile mode, the Ricoh MV715 fax/copier is designed as a laser hub for fax net- 
works, and other applications. Its high speed modem transmits documents to other 14.4 
kilobytes per second (“kbps”) machines, in six seconds per letter-size page, over regular 
telephone lines. The MV715 multifunction digital office machine permits users to scan 
documents into memory while the unit is printing, receiving or sending documents from 
memory. 

In copying mode, the MV715 has a platen-type digital scanner, which allows it to scan 
books and other bulky items. Individual documents may also be scanned through the doc- 
ument feeder. It has variable magnification from 25% to 400% in 1% increments and has 
an output of 15 pages per minute. 

The HTSUS provisions under consideration are as follows: 

8443 Printing machinery used for printing by means of printing type, blocks, 
plates, cylinders and other printing components of heading 8442; ink-jet 
printing machines, other than those of heading 8471; machines for uses an- 
cillary to printing; parts thereof: 

8472 Other office machines (for example hectograph or stencil duplicating ma- 
chines, addressing machines, automatic banknote dispensers, coin-sorting 
machines, coin-counting or wrapping machines, pencil-sharpening ma- 
chines, perforating or stapling machines): 

8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunications for carrier- 
current line systems or for digital line systems * * * 

9009 Photocopying apparatus incorporating an optical system or of the contact 
type and thermocopying apparatus; parts and accessories thereof: 


Issue: 
What is the classification of the Ricoh MV715 multi-function digital office machine? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

As imported, the Ricoh MV715 is a multi-function digital office machine that has the 
capability to transmit and receive faxes via a built in modem and to scan documents and 
convert them to digital signals, which the MV715 can store in temporary memory. The 
MV715 can either transmit stored documents via the fax, or print them via the attached 
laser print engine. The print function, in this case, is a necessary component to both the 
fax and scanning capabilities of the MV715. 

Heading 9009, HTSUS, provides for “photocopying apparatus incorporating an optical 
system or of the contact type and thermocopying apparatus; parts and accessories there- 
of.” EN 90.09(A) states that an optical system projects an optical image of an original docu- 
ment on to alight sensitive surface, and components for the developing and printing of the 
image. With this in mind, it is the opinion of Customs that all photo-copying apparatus of 
heading 9009, whether electrostatic, contact or thermal design, operate by means of ex- 
posing (1) a photosensitive material or surface with (2) light that is reflected directly from 
the object to be copied. This process produces an “optical image” to produce a copy. 

An optical image is the optical counterpart of an object, produced by an optical device (as 
alens or mirror); the image is formed by the light rays from a light source that traverse an 
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optical system. The optical image of an object is produced by the light distribution coming 
from each point of the object at the image plane of an optical system. See McGraw-Hill 
Multimedia Encyclopedia of Science and Technology, Version 2.1. A photocopying appara- 
tus functions by a process which places an optical image, reflected from the object, onto a 
photosensitive surface. 

Multi-function digital machines, or “copiers”, incorporate an optical reader, or scanner 
coupled with an output device to print onto paper that which has been scanned or recor- 
ded. An optical reader cannot produce a photo-copy from an optical image. It does not op- 
erate by the reflection and exposure of an optical image onto a photosensitive surface. 
Instead, optical readers operate with a CCD chip to scan and convert individual points of 
light from an object into a digital data file. Therefore, consideration of heading 9009 is ex- 
cluded by the terms of the heading. 

Note 3 to Section XVI provides that: 


Unless the context otherwise requires, composite machines consisting of two or more 
machines fitted together to form a whole and other machines adapted for the purpose 
of performing two or more complementary or alternative functions are to be classified 
as if consisting only of that component or as being that machine which performs the 
principal function. 


In this case, the MV715 isa composite machine, which is composed of a fax machine and 
a digital copier. These two machines are adapted for the purpose of performing two alter- 
native functions (i.e., faxing and copying). 

The MV715 cannot be classified under heading 8443, HTSUS, because it does not meet 
the terms of the heading. It does not print by any of the methods described in that heading, 
but rather through laser technology. Therefore, the headings under consideration are 
8472, HTSUS, which provides for office printers other than those of heading 8443 or 8471; 
and heading 8517, HTSUS, which provides for facsimile machines. Following Note 3 to 
Section XVI, HTSUS, this composite machine will be classified by its principal function. 

To assist in determining the principal function of a machine, we examine a number of 
factors, and while no one is determinative, they are indicative of principal function. After 
conducting independent research (ex., researching web-sites retailing new and used digi- 
tal machines; examining advertising brochures; etc.), we believe that it is the printing per- 
formed by the digital copier that imparts the principal function of this multi-function 
digital office machine. Therefore, pursuant to Section XVI, Note 3, HTSUS, the MV715 
will be classified as if it consisted solely as a digital copier of heading 8472, HTSUS. 

The MV715 meets the terms of heading 8472, HTSUS. It is an office machine other than 
those that are classifiable in earlier headings of chapter 84, or in heading 9009, HTS. 
Therefore, the Ricoh MV715 is properly classified under 8472.90.80, HTSUS, which pro- 
vides for office printing machines other than those of heading 8443 or 8471, HTSUS. 


Holding: 


At GRI 1 the principal function of a multi-function digital office machine that can fax 
and copy is that of copying. Thus, the proper classification of the multi-function digital 
office machine is under subheading 8472.90.80, HTSUS, which provides for other office 
machinesOother0printing machines other than those of heading 8443 or 8471. 


Effects on Other Rulings: 
NY 892321 is revoked. 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 
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[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2 RR: CR: GC 965636 TPB 
Category: Classification 
Tariff No. 8472.90.80 
Mr. FUSAE NARA 
WINTHROP STIMSON, PUTNAM & ROBERTS 
One Battery Park Plaza 
New York, NY 10004 


Re: Sharp Electronics; AR-335; AR-5132; Multi-function Digital Office Machine; Copi- 
er; Optional Printer Interface; NY D87961 Revoked. 


DEAR MR. NARA: 

This is in reference to NY D87961, issued to you on February 25, 1999, in response to 
your letter of February 12, 1999 to the Director, Customs National Commodity Specialist 
Division, New York, requesting a tariff classification ruling on the Sharp models AR-335 
and AR-5132 multi-function digital office machines under the Harmonized Tariff Sched- 
ule of the United States (“HTSUS”). 

NY D87961 classified the multi-function digital office machines under subheading 
8471.60.6100, HTSUS. We have had an opportunity to review this classification, and now 
believe it to be incorrect for the reasons explained below. This ruling also provides the cor- 
rect classification for the Sharp AR-335 and AR-5132. 


Facts: 


The products at issue are multi-function digital office machines, Sharp models AR-335 
and AR-5132. They are describe in NY D87961 as follows: 


The merchandise under consideration involves the models AR-5132 and AR-335 dig- 
ital copier/printers which incorporate a laser printer engine. Both models are de- 
signed to be used as output units in an automatic data processing (ADP) machine 
environment, in addition to functioning as a copier. 


When an optional controller board is attached, the AR-5132 and the AR-335 function 
as a printer. Documents can be printed from a personal computer directly connected 
to the parallel port of either model or from personal computers connected to model 
AR-5132 or model AR-335 by means of a local area network (LAN). 

The AR-5132 features 400 dots per inch (dpi) resolution and is capable of printing 
more than 20 pages per minute when printing on standard letter size paper. The reso- 
lution of the AR-335 is 600 dpi. It is also capable of printing more than 20 pages of 
standard letter size paper per minute. 


The AR-5132 and AR-335 multifunctional digital copier/printers also function as 
digital copiers. When used as copiers, the merchandise produces black and white cop- 
ies with 256 levels of gradation. The digital copier incorporates a scanning mecha- 
nism that reads the document to be copied, which is converted into digital signals 
which are then fed to the internal printer memory. A copy of the document is then 
printed from the internal printer memory by using the laser print mechanism. Thus 
when the subject multifunction equipment is used as a digital copier, the system uses 
the same laser printer engine that is used for printing documents when the product is 
used as a printer. 


* * * * * * * 


A printer interface is an optional item for both machines. This interface would allow 
them to function as ADP laser printers. However, this part isnot in the machines at time of 
importation. 

The HTSUS provisions under consideration are as follows: 


8443 Printing machinery used for printing by means of printing type, blocks, 
plates, cylinders and other printing components of heading 8442; ink-jet 
printing machines, other than those of heading 8471; machines for uses an- 
cillary to printing; parts thereof: 

8471 Automatic data processing machines, and units thereof; magnetic or opti- 
cal readers, machines for transcribing data onto media in coded form and 
machines for processing such data, not elsewhere specified or included: 
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Other office machines (for example hectograph or stencil duplicating ma- 
chines, addressing machines, automatic banknote dispensers, coin-sorting 
machines, coin-counting or wrapping machines, pencil-sharpening ma- 
chines, perforating or stapling machines): 

Issue: 


What is the classification of the Sharp AR-335 and 5132 multi-function digital office 
machines? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80 

As imported, the AR-335 and AR-5132 are digital imaging systems, which scan docu- 
ments and store them as digital information in memory. The data is then printed via acon- 
nected print engine. Classification of units of ADP machines is governed by the terms of 
Legal Note 5 to Chapter 84, HTSUS, which provides in relevant part as follows: 


(B) Automatic data processing machines may be in the form of systems consisting of 
a variable number of separate units. Subject to paragraph (E) below, a unit is to be 
regarded as being part of an complete system if it meets all the following conditions: 

(a) * * * 

(b) It is connectable to the central processing unit either directly or through 
one or more other units; and 

(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 

(C) *“* * 

(D) Printers, keyboards, X-Y co-ordinate devices and disk storage units which satis- 
fy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to be classified 
as units of heading No. 8471. 

(E) ** * 

The information provided for the AR-335 and AR-5132 indicate that in order for them 
to function as ADP printers, an optional controller board is required. Therefore, the ma- 
chines do not meet the conditions laid out in Note 5(B)(b) to Chapter 84, HTSUS, because 
they are not connectable to an ADP system at the time of their importation. 

Prior to January 1, 2002, these types of machines were classifiable under heading 8443, 
HTSUS, as printing machines. See HQ 957981, dated July 9, 1997, classifying a four color 
digital printer under heading 8443; and HQ 959651, also dated July 9, 1997, classifying 
similar merchandise under heading 8443. However, the terms of that heading have been 
amended so that digital print machines can no longer be classified under that heading. 

Because these digital printers do not meet the terms of note 5(B) to chapter 84, nor do 
they meet the terms of heading 8443, HTSUS, they are classified under heading 8472, spe- 
cifically under subheading 8472.90.80, which provides for other office machines, other 
printing machines, other than those of heading 8443 or 8471. 

Holding: 

For the reasonsstated above, classification of the Sharp models AR-335 and 5132 multi- 
function digital office machines is under subheading 8472.90.80, HTSUS, which provides 
for other office machinesOother0printing machines other than those of heading 8443 or 
8471. 

Effects on Other Rulings: 
NY D87961 is revoked. 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 
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[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2 RR: CR: GC 965679 TPB 
Category: Classification 
Tariff No. 8472.90.80 
Mk. R. BRIAN BURKE 
RODE & QUALEY 
55 West 39th Street 
New York, NY 10018 


Re: Konica Model 7410; Multi-function Digital Office Machine; Fax; Copier; Optional 
Printer Interface; NY E80009 Revoked. 


DEAR MR. BURKE: 

This is in reference to NY E80009, issued to you on April 1, 1999, in response to your 
letter of March 30, 1999 to the Director, Customs National Commodity Specialist Division, 
New York, requesting a tariff classification ruling on the Konica Model 7410 multi-func- 
tion digital office machines under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). 

NY E80009 classified the multi-function digital office machine under subheading 
8471.60.5200, HTSUS. We have had an opportunity to review this classification, and now 
believe it to be incorrect for the reasons explained below. This ruling also provides the cor- 
rect classification for the Konica 7410. 


Facts: 


The product at issue is a multi-function digital office machine, Konica Model 7410. It is 
describe in NY £80009 as follows: 


The merchandise under consideration involves a Konica Model 7410 that is basically 
a combination digital printer/copier/fax machine. This machine is designed to meet 
the needs of a small workgroup or a home based business, and features a powerful 
600x600 dpi, and a 12 pages per minute digital laser print engine. 


The digital laser print engine of this model 7410 is used both for printing from the 
ADP system as well as input from the scanner. The machine is Macintosh compatible 
through a third party device, and the optional GDI Windows printing configuration 
allows printing from any Windows application. It can also be networked through an 
optional Ethernet print server. * * * 

The 7410 also functions as a stand-alone copier at the rate of 12 copies per minute 
through the 30-page automatic document feeder on 8.5” x 11” plain paper. The 7410 
also copies at a rate of 10 copies per minute from the platen. 

It is also a high quality plain paper fax machine, since it incorporates a 14.4 modem, 
300x300 print resolution, that runs at 6 second transmission speed. * * * 


* * * * 7 * * 
The HTSUS provisions under consideration are as follows: 


8443 8443 Printing machinery used for printing by means of printing type, 
blocks, plates, cylinders and other printing components of heading 8442; 
ink-jet printing machines, other than those of heading 8471; machines for 
uses ancillary to printing; parts thereof: 

Automatic data processing machines, and units thereof; magnetic or opti- 
cal readers, machines for transcribing data onto media in coded form and 
machines for processing such data, not elsewhere specified or included: 
Other office machines (for example hectograph or stencil duplicating ma- 
chines, addressing machines, automatic banknote dispensers, coin-sorting 
machines, coin-counting or wrapping machines, pencil-sharpening ma- 
chines, perforating or stapling machines): 

8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunications for carrier- 
current line systems or for digital line systems * * * 


Issue: 
What is the clas ification of the Konica 7410 multi-function digital office machine? 
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Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

As imported, the 7410 is a multi-function digital office machine that has the capability 
to transmit and receive faxes via a built in modem and to scan documents and convert 
them to digital signals, which it can store in temporary memory. The 7410 can either 
transmit stored documents via the fax, or print them via the attached laser print engine. 
The print function, in this case, is a necessary component to both the fax and scanning 
capabilities of the multifunction machine. 

Note 3 to Section XVI provides that: 


Unless the context otherwise requires, composite machines consisting of two or more 
machines fitted together to form a whole and other machines adapted for the purpose 
of performing two or more complementary or alternative functionsare to be classified 
as if consisting only of that component or as being that machine which performs the 
principal function. 


In this case, the 7410 is a composite machine, which is composed of a fax machine anda 
digital copier. These two machines are adapted for the purpose of performing two alterna- 
tive functions (i.e., faxing and copying). To assist in determining the principal function ofa 
machine, we examine a number of factors, and while no one is determinative, they are in- 
dicative of principal function. After conducting independent research, we believe that it is 
the printing performed by the digital copier that imparts the principal function of this 
multi-function digital office machine. 

The 7410 prints via a connected laser print engine. Classification of units of ADP ma- 
chines is governed by the terms of Legal Note 5 to Chapter 84, HTSUS, which provides in 
relevant part as follows: 


(B) Automatic data processing machines may bein the form of systems consisting of 
a variable number of separate units. Subject to paragraph (E) below, a unit is to be 
regarded as being part of an complete system if it meets all the following conditions: 

(a) ** * 

(b) It is connectable to the central processing unit either directly or through 
one or more other units; and 

(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 

(C) *x**k * 

(D) Printers, keyboards, X-Y co-ordinate devices and disk storage units which satis- 
fy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to be classified 
as units of heading No. 8471. 

(E) ** * 


The information provided for the 7410 indicates that in order for it to function as an 
ADP printer, optional controllers are required. Therefore, the 7410 does not meet the con- 
ditions laid out in Note 5(B)(b) to Chapter 84, HTSUS, because it is not connectable to an 
ADP machine at the time of its importation. 

Prior to January 1, 2002, this type of machine was classifiable under heading 8443, 
HTSUS, asa printing machine. See HQ 957981, dated July 9, 1997, classifying a four-color 
digital printer under heading 8443; and HQ 959651, also dated July 9, 1997, classifying 
similar merchandise under heading 8443. However, the terms of that heading have been 
amended so that digital print machines can no longer be classified under that heading. 

Because this digital printer does not meet the terms of note 5(B) to chapter 84, nor does 
it meet the terms of heading 8443, HTSUS, it is classified under heading 8472, specifically 
under subheading 8472.90.80, which provides for other office machines, other printing 
machines, other than those of heading 8443 or 8471. 
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Holding: 


At GRI 1 the principal function of a multi-function digital office machine that can fax 
and copy is that of copying. Thus, for the reasons stated above, classification of the Konica 
Model 7410 multi-function digital office machine is under subheading 8472.90.80, 
HTSUS, which provides for other office machines * * * other * * * printing machines oth- 
er than those of heading 8443 or 8471. 


Effects on Other Rulings: 
NY E80009 is revoked. 


MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT K] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR: CR: GC 965680 TPB 
Category: Classification 
Tariff No. 8472.90.80 
MR. RAYMOND VALDES 


RICOH CORPORATION 
5 Dedrick Place 
West Caldweil, NJ 07006 


Re: Ricoh Aficio 340; Ricoh Aficio 350; Ricoh Aficio 450; Ricoh Aficio 550; Ricoh Aficio 
650; Multi-function Digital Office Machine; Fax; Copier; Optional Printer Interface; 
NY E80322 Revoked. 


DEAR MR. VALDES: 

This is in reference to NY E80322, issued to you on April 9, 1999, in response to your 
letter of April 2, 1999 to the Director, Customs National Commodity Specialist Division, 
New York, requesting a tariff classification ruling on the Ricoh Aficios, models 340, 350, 
450, 550 and 650 multi-function digital office machines under the Harmonized Tariff 
Schedule of the United States (“HTSUS”). 

NY E80322 classified the multi-function digital office machines under subheading 
8471.60.5100, HTSUS. We have had an opportunity to review this classification, and now 
believe it to be incorrect for the reasons explained below. This ruling also provides the cor- 
rect classification for the Ricoh Aficios. 


Facts: 


The products at issue are multi-function digital office machines, Ricoh Aficio models 
340, 350, 450, 550 and 650. They are describe in NY E80322 as follows: 


The merchandise under consideration involves five models of multifunctional print- 
er/copier/fax units which are known as “Ricoh Aficio” 340, 350, 450, 550 and 650 (Afi- 
cios). These machines are multifunctional imaging devices which perform printing, 
copying, scanning, and facsimile functions, and can be connected to an automatic data 
processing (ADP) system via optional printer controllers. 


* * * * * * * 


All machines are multifunctional imaging apparatus that perform printing, copying, 
scanning and facsimile functions, and are specifically designed to be used as output 
units for laser printing. With optional printer controllers, each model in the Aficio se- 
ries is capable of operating in a Local Area Network or client/server workgroup envi- 
ronment with printer server. 


* * * * * * * 








U.S. CUSTOMS SERVICE 63 


The Aficios produce digital black and white output at 600 x 600 dots per inch (dpi), 
with 65 graduations per dot. The Aficios 340/350 print at 35 ppm; the 450, 45 ppm; the 
550 55ppm; and the 650 65 ppm. Each employs laser print engines (electrographic 
process) * * * 

These machines are capable of performing printing, copying, and facsimile functions, 
and are in one common housing. 


* * * * * 


The HTSUS provisions under consideration are as follows: 

8443 Printing machinery used for printing by means of printing type, blocks, plates, cyl- 
inders and other printing components of heading 8442; ink-jet printing machines, other 
than those of heading 8471; machines for uses ancillary to printing; parts thereof: 

8471 8443 Automatic data processing machines, and units thereof; magnetic or 
optical readers, machines for transcribing data onto media in coded form 
and machines for processing such data, not elsewhere specified or included: 

8472 Other office machines (for example hectograph or stencil duplicating ma- 
chines, addressing machines, automatic banknote dispensers, coin-sorting 
machines, coin-counting or wrapping machines, pencil-sharpening ma- 
chines, perforating or stapling machines): 

Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunications for carrier- 
current line systems or for digital line systems * * * 


Issue: 
What is the classification of the five Ricoh Aficio multi-function digital office machines? 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

As imported, the Aficios are multi-function digital office machines that have the capa- 
bility to transmit and receive faxes via a built in modem and to scan documents and con- 
vert them to digital signals, which they can store in temporary memory. The Aficios can 
either transmit stored documents via the fax, or print them via the attached laser print 
engine. The print function, in this case, isa necessary component to both the fax and scan- 
ning capabilities of the multifunction machine. 

Note 3 to Section XVI provides that: 

Unless the context otherwise requires, composite machines consisting of two or more 
machines fitted together to form a whole and other machines adapted for the purpose 
of performing two or more complementary or alternative functions are to be classified 
as if consisting only of that component or as being that machine which performs the 
principal function. 

In this case, the Aficios are composite machines, which are composed of a fax machine 
and a digital copier. These two machines are adapted for the purpose of performing two 
alternative functions (i.e., faxing and copying). To assist in determining the principal 
function of amachine, we examine a number of factors, and while no one is determinative, 
they are indicative of principal function. After conducting independent research, we be- 
lieve that it is the printing performed by the digital copier that imparts the principal func- 
tion of these multi-function digital office machines 

The Aficios print via a connected laser print engine. Classification of units of ADP ma- 
chines is governed by the terms of Legal Note 5 to Chapter 84, HTSUS, which provides in 
relevant part as follows: 

(B) Automatic data processing machines may bein the form of systems consisting of 


a variable number of separate units. Subject to paragraph (E) below, a unit is to be 
regarded as being part of an complete system if it meets all the following conditions: 
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(a) ** * 

(b) It is connectable to the central processing unit either directly or through 
one or more other units; and 

(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 

(C) x** * 

(D) Printers, keyboards, X-Y co-ordinate devices and disk storage units which satis- 
fy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to be classified 
as units of heading No. 8471. 

(BE) “= * * 

The information provided for the Aficios indicates that in order for them to function as 
ADP printers, optional controllers are required. Therefore, they do not meet the condi- 
tions laid out in Note 5(B)(b) to Chapter 84, HTSUS, because they are not connectable to 
ADP machines at the time of their importation. 

Prior to January 1, 2002, these types of machines were classifiable under heading 8443, 
HTSUS, asa printing machine. See HQ 957981, dated July 9, 1997, classifying a four-color 
digital printer under heading 8443; and HQ 959651, also dated July 9, 1997, classifying 
similar merchandise under heading 8443. However, the terms of that heading have been 
amended so that digital print machines can no longer be classified under that heading. 

Because these digital printers do not meet the terms of note 5(B) to chapter 84, nor do 
they meet the terms of heading 8443, HTSUS, they are classified under heading 8472, spe- 
cifically under subheading 8472.90.80, which provides for other office machines, other 
printing machines, other than those of heading 8443 or 8471. 


Holding: 

At GRI 1 the principal function of a multi-function digital office machines that can fax 
and copy is that of copying. Therefore, classification of the Aficios 340, 350, 450, 550 and 
650 multi-function digital office machines is under subheading 8472.90.80, HTSUS, 


which provides for other office machines * * * other * * * printing machines other than 
those of heading 8443 or 8471. 


Effects on Other Rulings: 
NY E80322 is revoked. 
MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT L] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR: CR: GC 965681 TPB 
Category: Classification 


Tariff No. 8472.90.80 
Mr. RAYMOND VALDES 


RICOH CORPORATION 
5 Dedrick Place 
West Caldwell, NJ 07006 


Re: Ricoh 355; Ricoh 455; Multi-function Digital Office Machine; Fax, Copier, Optional 
Printer Interface; NY £81729 Revoked. 


DEAR MR. VALDEs: 

This is in reference to NY E81729, issued to you on May 12, 1999, in response to your 
letter of April 30, 1999 to the Director, Customs National Commodity Specialist Division, 
New York, requesting a tariff classification ruling on the Ricoh 355 and Ricoh 455 multi- 
function digital office machines under the Harmonized Tariff Schedule of the United 
States (“HTSUS”). 
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NY E81729 classified the multi-function digital office machines under subheading 
8471.60.5100, HTSUS. We have had an opportunity to review this classification, and now 
believe it to be incorrect for the reasons explained below. This ruling also provides the cor- 
rect classification for the Ricoh 355 and Ricoh 455. 


Facts: 


The products at issue are multi-function digital office machines, models Ricoh Aficio 
355 and Aficio 455. They are describe in NY E81729 as follows: 


These machines are multifunctional imaging devices, which perform printing, copy- 
ing, scanning, and facsimile functions, and can be connected to an automatic data 
processing (ADP) machine via optional printer controllers. 


* * * * * * 


* 


All machines are multifunctional imaging apparatus that perform printing, copying, 
scanning and facsimile functions, and are specifically designed to be used as output 
units for laser printing. With optional printer controllers, each model in the Aficio se- 
ries is capable of operating in a Local Area Network or client/server workgroup envi- 
ronment with printer server. 

The Aficios produce digital black and white output at 600 x 600 dots per inch (dpi), 
with 65 graduations per dot. The Aficios 355 and 455 print at 35 pages per minute. 
Each uses laser print engines (electrographic process) * * * 


The Aficios 355 and 455 are capable of performing printing, copying, and facsimile 
functions, and are in one common housing. 


* * * * oa * 
The HTSUS provisions under consideration are as follows: 


8443 8443 Printing machinery used for printing by means of printing type, 
blocks, plates, cylinders and other printing components of heading 8442; 
ink-jet printing machines, other than those of heading 8471; machines for 
uses ancillary to printing; parts thereof: 


Automatic data processing machines, and units thereof; magnetic or opti- 
cal readers, machines for transcribing data onto media in coded form and 
machines for processing such data, not elsewhere specified or included: 


Other office machines (for example hectograph or stencil duplicating ma- 
chines, addressing machines, automatic banknote dispensers, coin-sorting 
machines, coin-counting or wrapping machines, pencil-sharpening ma- 
chines, perforating or stapling machines): 


8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunications for carrier- 
current line systems or for digital line systems * * * 


Issue: 


What is the classification of the Ricoh Aficios 355 and 455 multi-function digital office 
machines? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

As imported, the Aficios are multi-function digital office machines that have the capa- 
bility to transmit and receive faxes via a built in modem and to scan documents and con- 
vert them to digital signals, which they can store in temporary memory. The Aficios can 
either transmit stored documents via the fax, or print them via the attached laser print 
engine. The print function, in this case, isa necessary component to both the fax and scan- 
ning capabilities of the multifunction machines. 
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Note 3 to Section XVI provides that: 


Unless the context otherwise requires, composite machines consisting of two or more 
machines fitted together to form a whole and other machines adapted for the purpose 
of performing two or more complementary or alternative functions are to be classified 
as if consisting only of that component or as being that machine which performs the 
principal function. 


In this case, the Aficios are composite machines, which are composed of a fax machine 
and a digital copier. These two machines are adapted for the purpose of performing two 
alternative functions (i.e., faxing and copying). To assist in determining the principal 
function of amachine, we examine a number of factors, and while no one is determinative, 
they are indicative of principal function. After conducting independent research, we be- 
lieve that it is the printing performed by the digital copier that imparts the principal func- 
tion of these multi-function digital office machines. 

The Aficios print via a connected laser print engine. Classification of units of ADP ma- 
chines is governed by the terms of Legal Note 5 to Chapter 84, HTSUS, which provides in 
relevant part as follows: 


(B) Automatic data processing machines may bein the form of systems consisting of 
a variable number of separate units. Subject to paragraph (E) below, a unit is to be 
regarded as being part of an complete system if it meets all the following conditions: 
(a) xe * 
(b) It is connectable to the central processing unit either directly or through 
one or more other units; and 
(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 


(C) x Kx 

(D) Printers, keyboards, X-Y co-ordinate devices and disk storage units which satis- 
fy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to be classified 
as units of heading No. 8471. 

lad 


The information provided for the Ricoh Aficios indicates that in order for them to func- 
tion as ADP printers, optional controllers are required. Therefore, the Aficios do not meet 
the conditions laid out in Note 5(B)(b) to Chapter 84, HTSUS, because they are not con- 


nectable to ADP machines at the time of their importation. 

Prior to January 1, 2002, these types of machines were classifiable under heading 8443, 
HTSUS, as printing machines. See HQ 957981, dated July 9, 1997, classifying a four-color 
digital printer under heading 8443; and HQ 959651, also dated July 9, 1997, classifying 
similar merchandise under heading 8443. However, the terms of that heading have been 
amended so that digital print machines can no longer be classified under that heading. 

Because these digital printers do not meet the terms of note 5(B) to chapter 84, nor do 
they meet the terms of heading 8443, HTSUS, they are classified under heading 8472, spe- 
cifically under subheading 8472.90.80, which provides for other office machines, other 
printing machines, other than those of heading 8443 or 8471. 


Holding: 

At GRI 1 the principal function of multi-function digital office machines that can fax and 
copy is that of copying. Thus, classification of the Ricoh Aficio 355 and 455 multi-function 
digital office machines is under subheading 8472.90.80, HTSUS, which provides for other 


office machines * * * other * * * printing machines other than those of heading 8443 or 
8471. 


Effects on Other Rulings: 
NY E81729 is revoked. 
MYLEs B. HARMON, 


Acting Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT M] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2 RR: CR: GC 965682 TPB 
Category: Classification 


Tariff No. 8472.90.80 
Mk. R. BRIAN BURKE 


RODE & QUALEY 
55 West 39th Street 
New York, NY 10018 


Re: Konica Model 7065; Multi-function Digital Office Machine; Copier; Optional Printer 
Interface; NY E82212 Revoked. 


DEAR Mr. BURKE: 

This is in reference to NY £82212, issued to you on May 18, 1999, in response to your 
letter of May 13, 1999 to the Director, Customs National Commodity Specialist Division, 
New York, requesting a tariff classification ruling on the Konica Model 7065 multi-func- 
tion digital office machine under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). 

NY E82212 classified the multi-function digital office machine under subheading 
8471.60.5100, HTSUS. We have had an opportunity to review this classification, and now 
believe it to be incorrect for the reasons explained below. This ruling also provides the cor- 
rect classification for the Konica 7065. 


Facts: 


The product at issue is a multi-function digital office machine, Konica Model 7065. It is 
describe in NY £82212 as follows: 


The merchandise under consideration involves the “Konica” model 7065 that is basi- 
cally a combination digital printer/copier. This multifunctional digital printer/copier 
can be interfaced to an automatic data processing (ADP) system through the optional 


IP-303 print controller. 


The “Konica” model 7065 multifunctional digital printer/copier features a powerful 
digital laser print engine that permits a selectable print resolution from 400 to 600 
dots per inch (DPI). This high speed dual beam laser print engine can print up to 65 
pages per minute and 400 DPI resolution. 


* * * ” * + * 
The HTSUS provisions under consideration are as follows: 


8443 8443 Printing machinery used for printing by means of printing type, 
blocks, plates, cylinders and other printing components of heading 8442; 
ink-jet printing machines, other than those of heading 8471; machines for 
uses ancillary to printing; parts thereof: 

Automatic data processing machines, and units thereof; magnetic or opti- 
cal readers, machines for transcribing data onto media in coded form and 
machines for processing such data, not elsewhere specified or included: 
Other office machines (for example hectograph or stencil duplicating ma- 
chines, addressing machines, automatic banknote dispensers, coin-sorting 
machines, coin-counting or wrapping machines, pencil-sharpening ma- 
chines, perforating or stapling machines): 


Issue: 
What is the classification of the Konica 7065 multi-function digital office machine? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 
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The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide acommentary 
on thescope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T:D. 89-80. 

As imported, the 7065 is a digital imaging system, which scans documents and stores 
them as digital information in memory. The data is then printed via a connected print en- 
gine. Classification of units of ADP machines is governed by the terms of Legal Note 5 to 
Chapter 84, HTSUS, which provides in relevant part as follows: 


(B) Automatic data processing machines may bein the form of systems consisting of 
a variable number of separate units. Subject to paragraph (E) below, a unit is to be 
regarded as being part of an complete system if it meets all the following conditions: 
(a) * ** 
(b) It is connectable to the central processing unit either directly or through 
one or more other units; and 
(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 
(Gye = 
(D) Printers, keyboards, X-Y co-ordinate devices and disk storage units which satis- 
fy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to be classified 
as units of heading No. 8471. 
(E) ** * 


The information provided for the 7065 indicates that in order for it to function as an 
ADP printer, an optional IP-303 print controller is required. Therefore, the 7065 does not 
meet the conditions laid out in Note 5(B)(b) to Chapter 84, HTSUS, because it is not con- 
nectable to an ADP machine at the time of importation. 

Prior to January 1, 2002, this type of machine was classifiable under heading 8443, 
HTSUS, asa printing macnine. See HQ 957981, dated July 9, 1997, classifying a four color 
digital printer under heading 8443; and HQ 959651, also dated July 9, 1997, classifying 
similar merchandise under heading 8443. However, the terms of that heading have been 
amended so that digital print machines can no longer be classified under that heading. 

Because this digital printer does not meet the terms of note 5(B) to chapter 84, nor does 


it meet the terms of heading 8443, HTSUS, it is classified under heading 8472, specifically 
under subheading 8472.90.80, which provides for other office machines, other printing 
machines, other than those of heading 8443 or 8471. 


Holding: 
For the reasons stated above, classification of the Konica Model 7065 multi-function 
digital office machine is under subheading 8472.90.80, HTSUS, which provides for other 


office machines * * * other * * * printing machines other than those of heading 8443 or 
8471. 


Effects on Other Rulings: 
NY E82212 is revoked. 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT N] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR: CR: GC 965697 TPB 
Category: Classification 


Tariff No. 8472.90.80 
MR. RAYMOND VALDES 


RICOH CORPORATION 
5 Dedrick Place 
West Caldwell, NJ 07006 


Re: Ricoh 150; Ricoh 180; Multi-function Digital Office Machine; Fax; Copier; Optional 
Printer Interface; NY F80927 Revoked. 


DEAR MR. VALDES: 

This is in reference to NY F80927, issued to you on December 27, 1999, in response to 
your letter of December 5, 1999 to the Director, Customs National Commodity Specialist 
Division, New York, requesting a tariff classification ruling on the Ricoh 150 and Ricoh 
180 multi-function digital office machines under the Harmonized Tariff Schedule of the 
United States (“HTSUS”). 

NY F80927 classified the multi-function digital office machines under subheading 
8471.60.5200, HTSUS. We have had an opportunity to review this classification, and now 
believe it to be incorrect for the reasons explained below. This ruling also provides the cor- 
rect classification for the Ricoh 150 and Ricoh 180. 


Facts: 


The products at issue are multi-function digital office machines, models Ricoh Aficio 
150 and 180. They are describe in NY F80927 as follows: 


These machines are multifunctional digital imaging devices that perform printing, 
copying, and facsimile functions, and can be connected to an automatic data process- 
ing (ADP) system via optional printer controllers. 


This Ricoh 150 unit is a multifunctional digital imaging system that performs print- 
ing and copying functions, specifically designed to be used as an output unit for laser 
printing. With optional printer controllers, this model in this Aficio series is capable of 
operating in a Local Area Network or client/server workgroup environment with 
printer server. 


* * * * * * * 


The Ricoh Aficio 180 unit is a multifunctional digital imaging system that performs 
printing, copying and facsimile functions specifically designed to be used to be used 
[sic] as an output unit for laser printing. With optional printer controllers, this model 
in this Aficio series is capable of operating in a Local Area Network or client/server 
workgroup environment with print server. 


A printer interface is an optional item for both machines. This interface would allow 
them to function as ADP laser printers. However, this part is not in the machinesat time of 
importation. 

The distinguishing feature between the two models is that the Aficio 180 has additional 
facsimile functions, which allow it to transmit documents at 33.3Kbps. 

The HTSUS provisions under consideration are as follows: 


8443 Printing machinery used for printing by means of printing type, blocks, 
plates, cylinders and other printing components of heading 8442; ink-jet 
printing machines, other than those of heading 8471; machines for uses an- 
cillary to printing; parts thereof: 


Automatic data processing machines, and units thereof; magnetic or opti- 
cal readers, machines for transcribing data onto media in coded form and 
machines for processing such data, not elsewhere specified or included: 


Other office machines (for example hectograph or stencil duplicating ma- 
chines, addressing machines, automatic banknote dispensers, coin-sorting 
machines, coin-counting or wrapping machines, pencil-sharpening ma- 
chines, perforating or stapling machines): 
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8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunications for carrier- 
current line systems or for digital line systems * * * 


Issue: 


What is the classification of the Ricoh Aficio 150 and 180 multi-function digital office 
machines? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

We will first consider the classification of the Ricoh Aficio 150. The Aficio 150 is a digital 
imaging system, which scans documents and stores them as digital information in memo- 
ry. The data is then printed via a connected print engine. Classification of units of ADP 
machines is governed by the terms of Legal Note 5 to Chapter 84, HTSUS, which provides 
in relevant part as follows: 


(B) Automatic data processing machines may be in the form of systems consisting of 

a variable number of separate units. Subject to paragraph (E) below, a unit is to be 

regarded as being part of an complete system if it meets all the following conditions: 
(a) *** 


(b) It is connectable to the central processing unit either directly or through 
one or more other units; and 
(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 
(Cy? * = 
(D) Printers, keyboards, X-Y co-ordinate devices and disk storage units which satis- 
fy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to be classified 
as units of heading No. 8471. 
(EB) * * * 


The information provided for the Ricoh Aficio 150 indicates that in order for it to func- 
tion as an ADP printer, optional controllers are required. Therefore, the Aficio 150 does 
not meet the conditions laid out in Note 5(B)(b) to Chapter 84, HTSUS, because it is not 
connectable to an ADP machine at the time of importation. 

Prior to January 1, 2002, these types of machines were classifiable under heading 8443, 
HTSUS, as printing machines. See HQ 957981, dated July 9, 1997, classifying a four color 
digital printer under heading 8443; and HQ 959651, also dated July 9, 1997, classifying 
similar merchandise under heading 8443. However, the terms of that heading have been 
amended so that digital print machines can no longer be classified under that heading. 

Because these digital printers do not meet the terms of note 5(B) to chapter 84, nor do 
they meet the terms of heading 8443, HTSUS, they are classified under heading 8472, spe- 
cifically under subheading 8472.90.80, which provides for other office machines, other 
printing machines, other than those of heading 8443 or 8471. 

We next turn our attention to the Ricoh Aficio 180. Asimported, the Aficio 180 is a multi- 
function digital office machine that has the capability to transmit and receive faxes via a 
built in modem and to scan documents and convert them to digital signals, which it can 
store in temporary memory. The Aficio 180 can either transmit stored documents via the 
fax, or print them via the attached laser print engine. The print function, in this case, isa 
necessary component to both the fax and scanning capabilities of the multifunction ma- 
chine. 

Note 3 to Section XVI provides that: 


Unless the context otherwise requires, composite machines consisting of two or more 
machines fitted together to form a whole and other machines adapted for the purpose 
of performing two or more complementary or alternative functions are to be classified 
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as if consisting only of that component or as being that machine which performs the 
principal function. 


In this case, the Aficio 180 is a composite machine, which is composed of a fax machine 
and a digital copier. These two machines are adapted for the purpose of performing two 
alternative functions (i.e., faxing and copying). 

Asin the case with the Aficio 150 above, the Aficio 180 cannot be classified under head- 
ing 8471, HTSUS, because it is not connectable to an ADP machine without the addition of 
an optional printer interface, which is not incorporated into the machine at the time ofits 
importation. Similarly, the Aficio 180 cannot be classified under heading 8443, HTSUS, 
either, because it does not meet the terms of the heading. The Aficio 180 does not print by 
any of the methods described in that heading, but rather through laser technology. There- 
fore, the headings under consideration are 8472, HTSUS, which provides for office print- 
ers other than those of heading 8443 or 8471; and heading 8517, HTSUS, which provides 
for facsimile machines. Following Note 3 to Section XVI, HTSUS, this composite machine 
will be classified by its principal function. 

To assist in determining the principal function of a machine, we examine a number of 
factors, and while no one is determinative, they are indicative of principal function. After 
conducting independent research, we believe that it is the printing performed by the digi- 
tal copier that imparts the principal function of this multi-function digital office machine. 
Therefore, pursuant to Section XVI, Note 3, HTSUS, the Aficio 180 will be classified as if it 
consisted solely of a digital copier of heading 8472, HTSUS. 

The Aficio 180 meets the terms of heading 8472, HTSUS. It is an office machine other 
than those that are classifiable in earlier headings of chapter 84, or in heading 9009, HTS 
Therefore, it is properly classified under 8472.90.80, HTSUS, which provides for office 
printing machines other than those of heading 8443 or 8471, HTSUS. 


Holding: 


For the reasons stated above, the classification of the Ricoh Aficio 150 and 180 multi- 
function digital office machines is under subheading 8472.90.80, HTSUS, which provides 
for other office machines * * * other * * * printing machines other than those of heading 
8443 or 8471. 


Effects on Other Rulings: 


NY F80927 is revoked 
MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF PLASTIC GLITTER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating to 
tariff classification of plastic glitter. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of plastic glitter under the Harmonized Tariff Schedule of the 
United States (HTSUS). Customs is also revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. No- 
tice of the proposed actions was published on June 5, 2002, in Volume 36, 
Number 23, of the CUSToMS BULLETIN. No comments were received in 
response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after September 23, 
2002. 


FOR FURTHER INFORMATION CONTACT: Joe Shankle, Textiles 
Branch, (202) 572-8824. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to Customs obligations, notice proposing to revoke New 
York Ruling Letter (NY) E89859, dated December 3, 1999, and to revoke 
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any treatment accorded to substantially identical merchandise was pub- 
lished in the June 5, 2002, CUSTOMS BULLETIN, Volume 36, Number 23. 
No comments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rulings 
on the subject merchandise which may exist but which have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this notice 
should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions 
that is contrary to the position set forth in this notice. This treatment 
may, among other reasons, have been the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the 
HTSUS. Any person involved in substantially identical transactions 
should have advised Customs during the comment period. An import- 
er’s reliance on a treatment of substantially identical transactions or on 
a specific ruling concerning the merchandise covered by this notice 
which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of this final decision. 

In NY E89859, Customs classified a vial of metallized plastic glitter in 
subheading 5601.30.0000, HTSUSA, which provides, in pertinent part, 
for textile flock and dust and mill neps. Based on our analysis of the 
scope of the terms of subheadings 5601.30.000, HTSUSA, and 
3926.90.9880 HTSUSA, the Legal Notes, and the Explanatory Notes, 
the plastic glitter of the type discussed herein, is classifiable under sub- 
heading 3926.90.9880, HTSUSA, which provides for “Other articles of 
plastics and articles of other materials of headings 3901 to 3914: Other: 
Other: Other.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY E89859, 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Headquarters Ruling Letter 965632 (Attached). Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment 
previously accorded by the Customs Service to substantially identical 
transactions that is contrary to the position set forth in this notice. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: July 11, 2002. 


MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CustoMs SERVICE, 
Washington, DC, July 5, 2002. 


CLA-2 RR:CR:TE 965632 JFS 
Category: Classification 


Tariff No. 3926.90.9880 
MR. JOSEPH HOFFACKER 


BARTHCO TRADE CONSULTANTS, INC. 
7575 Holstein Avenue 
Philadelphia, PA 19153 


Re: Classification of Plastic Glitter; Revocation of NY E89859. 


DEAR MR. HOFFACKER: 

This letter is to inform you that Customs has reconsidered New York Ruling Letter (NY) 
E89859, dated December 3, 1999, issued to you on behalf of your client, Consolidated 
Stores, Inc., concerning the classification under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), of plastic glitter. After review of NY E89859, it has 
been determined that the classification of the plastic glitter in subheading 5601.30.0000, 
HTSUSA, was incorrect. For the reasons that follow, this ruling revokes NY E89859. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NY E89859 was published on June 5, 2002, in the CUSTOMS BULLETIN, Vol- 
ume 36, Number 23. As explained in the notice, the period within which to submit com- 
ments on this proposal was until July 5, 2002. No comments were received in response to 
this notice. 


‘acts: 
A vial of plastic glitter was submitted for consideration in NY E89859. The glitter was 


described as being “made from sheets of metallized plastic which is cut into strips and fur- 
ther cut into tiny pieces.” 


Issue: 
What is the proper classification of plastic glitter. 


Law and Analysis 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. 

In NY E89859, Customs classified the plastic glitter as a textile material in subheading 
5601.30.0000, HTSUSA, which provides, in pertinent part, for textile flock and dust and 
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mill neps. The rationale for classifying the glitter as flock was that during the manufactur- 
ing process the plastic sheeting had been reduced to plastic strip. If plastic strip has an 
apparent width of 5 mm or less, it is considered a textile for purposes of Section XI of the 
tariff. See, Note 1(g) to Section XI. Customs believes that the classification determination 
of glitter is not solely controlled by the fact that the plastic sheeting from which the glitter 
was derived had, at one point during the manufacturing process, been reduced to plastic 
strip. Glitter, as imported, consists of small particles or flakes of plastic and is classified as 
a plastic material of chapter 39. 

At the subheading level, plastic glitter is classified in subheading 3926.90.9880, HTSU- 
SA, which provides for “Other articles of plastics and articles of other materials of head- 
ings 3901 to 3914: Other: Other: Other. The general column one rate of duty is 5.3 percent 
ad valorem. 


Holding: 

NY E89859 is revoked. Plastic glitter is classified in subheading 3926.90.9880, HTSU- 
SA, which provides for “Other articles of plastics and articles of other materials of head- 
ings 3901 to 3914: Other: Other: Other. The general column one rate of duty is 5.3 percent 
ad valorem 
Effect on Other Rulings: 


NY E89859 dated December 3, 1999, is hereby REVOKED. In accordance with 19 U.S.C. 
§1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. 


MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF A TOTE BAG 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to the classification of a tote bag. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking one ruling relating to the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of a tote bag. Similarly, Customs is revoking any treatment 
previously accorded by it to substantially identical merchandise. Notice 
of the proposed actions was published June 5, 2002, in the CUSTOMS BUL- 
LETIN, Vol. 36, No. 23. No Comments were received in response to the 
notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after September 23, 
2002. 


FOR FURTHER INFORMATION CONTACT: Timothy Dodd, Textiles 
Branch: (202) 572-8819. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished in the June 5, 2002, CUSTOMS BULLETIN, Vol. 36, No. 23, proposing 
to revoke New York Ruling Letter (NY) H86082 (January 7, 2002), relat- 
ing to the tariff classification of a tote bag, and to revoke any treatment 
accorded to substantially identical transactions. The period to submit 
comments expired on July 5, 2002. No comments were received. 

In New York Ruling Letter (NY) H86082, dated January 7, 2002, the 
Customs Service classified a tote bag under subheading 4202.92.3005, 
HTSUSA, which provides for, in pertinent part, travel, sports and simi- 
lar bags, with outer surface of textile materials, of paper yarn. 

After review of NY H86082, Customs has determined that the proper 
classification for the tote bag is subheading 4602.10.2920, HTSUSA, 
which provides for “Basketwork, wickerwork and other articles, made 
directly to shape from plaiting materials or made up from articles of 
heading 4601; articles of loofah: Of vegetable materials: Luggage, hand- 
bags and flatgoods, whether or not lined: Other, Handbags.” Headquar- 
ters Ruling Letter (HQ) 965382 revoking NY H86082 is set forth in the 
Attachment to this document. 

Although in this notice Customs is specifically referring to one New 
York Ruling Letter (NY), this revocation covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Any 
party who has received an interpretive ruling or decision (i.e., ruling let- 
ter, internal advice memorandum or decision or protest review decision) 
on the merchandise subject to this notice, should have advised Customs 
during the comment period. 
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Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
H86082, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in HQ 965382, supra. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
Customs to substantially identical merchandise. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: July 8, 2002. 


JOHN E. ELKINS, 
Chief, 
Textiles Classification Branch. 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, July 8, 2002. 
CLA-2 RR:CR:TE 965382 ttd 
Category: Classification 
Tariff No. 4602.10.2920 
Mr. WILLIAM ORTIZ, EXECUTIVE VICE PRESIDENT 
S.J. STILE ASSOCIATES LTD. 
181 South Franklin Ave. 
Valley Stream, NY 11581 


Re: Revocation of New York Ruling Letter H86082, dated January 7, 2002; Tote Bag; Pa- 
per Yarn. 


DEAR Mk. ORTIZ: 

This isin response to your letter, dated January 16, 2002, filed on behalf of Wathne Ltd., 
requesting reconsideration, in part, of New York Ruling Letter (NY) H86082, dated Janu- 
ary 7, 2002, regarding classification of a tote bag under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA). After review of NY H86082, Customs has deter- 
mined that the classification of the tote bag in subheading 4202.92.3005, HTSUSA, is in- 
correct. For the reasons that follow, this ruling revokes NY H86082. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NY H86082 was published on June 5, 2002, in the CUSTOMS BULLETIN, Vol- 
ume 36, Number 23. As explained in the notice, the period within which to submit com- 
ments on this proposal was until July 5, 2002. No comments were received in response to 
the notice. 


Facts: 


In NY H86082, the tote bag under consideration was classified in subheading 
4202.92.3005, HTSUSA, which provides for travel, sports and similar bags, with outer 
surface of textile materials, of paper yarn. The article at issue is identified as the “Tyler 
Group” style. The item is a double handled ladies tote bag designed to contain personal 
effects and accessories during travel. The body of the bag is manufactured of natural 
plaited straw material that is wholly covered on the exterior with woven paper strips, 
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which are folded longitudinally. The interior is textile lined and features a zippered back 
wall pocket. It measures approximately 16 inches in width by 11 inches in height with a6 
inch base. The top center of the bag is secured by means of a tie ribbon-like closure. 

In your submission of January 16, 2002, you suggest classification of the subject mer- 
chandise in heading 4602.10.2920, HTSUSA. 


Issue: 
What is the proper classification of the subject merchandise? 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides, in part, that classification decisions are to be “deter- 
mined according to the terms of the headings and any relative section or chapter notes 
* * * ” Tn the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRI may then be ap- 
plied. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the official interpretation of the Harmonized System at the international level 
(for the 4 digit headings and the 6 digit subheadings) and facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. While 
neither legally binding nor dispositive of classification issues, the EN providecommentary 
on the scope of each heading of the HTSUSA and are generally indicative of the proper 
interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 35127-28 (Aug. 23, 1989). 

Subheading 4202.92, HTSUSA, provides in part for other articles not more specifically 
provided for in the preceding subheadings of 4202, HTSUSA, with outer surfaces of sheet- 
ing of plastic or of textile materials. Included within subheading 4202.92, HTSUSA, are 
travel, sports and similar bags. The exterior of the subject tote bag is not “of sheeting of 
plastic,” therefore, its outer surface must be made of textile material to fall within sub- 
heading 4202.92, HTSUSA. Accordingly, to be classified as a bag with an outer surface of 
textile material under subheading 4202.92, the woven paper tote bag at issue must be 
constructed of paper yarn within Section XI, HTSUSA, which covers textiles and textile 
articles. Pursuant to Section XI, the classification of paper yarns is governed by heading 
5308, HTSUSA, which expressly provides for, inter alia, paper yarn. The EN to heading 
5308 explain that paper yarn is obtained by twisting or rolling lengthwise strips of moist 
paper. The EN further state that the heading does not cover paper simply folded one or 
more times lengthwise. 

In Headquarters Ruling Letter (HQ) 957758, dated June 23, 1995, Customs classified a 
handbag constructed of woven paper yarns in subheading 4202.22.8060, HTSUSA. In that 
ruling, we distinguished between paper yarn and paper strips, finding that paper yarn is 
made by either twisting or rolling. Similarly, in HQ 080832, dated March 14, 1989, weclas- 
sified certain luggage items mainly composed of paper yarns and man-made fiber yarns 
under subheading 4202.12.8080, as suitcases with outer surface of textile materials. 

In NY H86082, when the merchandise at issue was initially examined, Customs believed 
that the subject tote bag was made of paper yarn, and therefore classified the bag in sub- 
heading 4202.92, HTSUSA, a provision for travel, sports and similar bags with outer sur- 
face of textile materials. After further review, we find that the subject bag, unlike the 
handbag in HQ 957758, is not constructed of paper yarn. Rather, the tote bag under con- 
sideration is composed of paper strips that are folded lengthwise and then woven into the 
shape of the bag. There is no evidence that the instant strips of paper are twisted or rolled. 
As the subject paper strips have been folded longitudinally and not twisted or rolled prior 
to being woven, the tote bag is not made of paper yarn in the manner described by the EN 
to heading 5308, HTSUSA. Accordingly, the subject item is not properly classified in sub- 
heading 4202.92, HTSUSA, the provision for travel, sports and similar bags with outer 
surface of textile materials. 

Having precluded classification in subheading 4202.92, heading 4602, HTSUSA, cov- 
ers, among other things, basketwork, wickerwork and other articles, made directly to 
shape from plaiting materials or made up from articles of heading 4601. Heading 4601, 
HTSUSA, provides for plaits and similar products of plaiting materials, whether or not 
assembled into strips, plaiting materials, plaits and similar products of plaiting materials, 
bound together in parallel strands or woven, in sheet form, whether or not being finished 
articles (for example, mats, matting, screens). Note 1 to Chapter 46, HTSUSA, describes 
“plaiting materials” as materialsin astate or form suitable for plaiting, interlacing or sim- 
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ilar processes, including strips of paper. The EN to heading 4601 provide in pertinent part 
that goods covered under heading 4601, HTSUSA, include plaiting materials formed of 
strands woven together in the manner of warp and weft fabrics. 

In HQ 082996, dated August 22, 1989, Customs ruled that a plaited paper handbag, 
constructed of strips of paper woven together in a warp and weft manner, was properly 
classified in heading 4602, HTSUSA, as an other article made up from goods of heading 
4601. In this case, the strips of paper comprising the outer surface of the tote bag, like the 
paper strips in HQ 082996, are plaiting materials as defined in Note 1 to Chapter 46, 
HTSUSA, as they are suitable for weaving or plaiting the shape of the subject bag. More- 
over, the tote bag under consideration, like the handbag in HQ 082996, is an other article 
made up from goods of heading 4601 and therefore is properly classified in heading 4602, 
HTSUSA. 

As the subject woven paper tote bag is made of plaited paper strips, it is classified under 
subheading 4602.10.2920, HTSUSA, which provides for “Basketwork, wickerwork and 
other articles, made directly to shape from plaiting materials or made up from articles of 
heading 4601; articles of loofah: Of vegetable materials: Luggage, handbags and flatgoods, 
whether or not lined: Other, Handbags.” 

Holding: 

Based on the foregoing, the subject merchandise is classified in subheading 
4602.10.2920, HTSUSA, which provides for “Basketwork, wickerwork and other articles, 
made directly to shape from plaiting materials or made up from articles of heading 4601; 
articles of loofah: Of vegetable materials: Luggage, handbags and flatgoods, whether or 
not lined: Other, Handbags.” The applicable rate of duty is 5.3 percent ad valorem. 

NY H86082, dated January 7, 2002, is hereby REVOKED. In accordance with 19 U.S.C. 
§1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. 

JOHN E. ELKINS, 
Chief, 
Textiles Classification Branch. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
WELDED TUBE MILL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 
ment relating to tariff classification of a welded tube mill. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of a welded tube mill under the Harmonized Tariff Sched- 
ule of the United States (“HTSUS”), and is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
Notice of the proposed actions was published in the CUSTOMS BULLETIN 
on May 22, 2002. The only comment received is discussed in the at- 
tached ruling HQ 965296. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after September 23, 
2002. 
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FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 572-8780. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the CUSTOMS BULLETIN on 
May 22, 2002, Volume 36, Number 21, proposing to modify NY 810478, 
dated June 12, 1995, aruling letter pertaining to the tariff classification 
of a welded tube mill. One comment was received in response to the no- 
tice. That comment is discussed in HQ 965296, which is set forth as the 
Attachment to this document. 

As stated in the proposed notice, this modification will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
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may raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY 810478 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in HQ 965296. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Cus- 
toms is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: July 9, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 9, 2002. 


CLA-2 RR:CR:GC 965296 GOB 
Category: Classification 


Tariff No. 8462.21.80 and 8462.29.80 
JOHN EATON 


BRISTOL METALS, INC. 
PO. Box 1589 
Bristol, TN 37621-1589 


Re: Welded Tube Mill; NY 810478 Modified. 


DEAR MR. EATON: 

This letter is with respect to NY 810478, issued to you by the Area Director, U.S. Cus- 
toms Service, New York Seaport, on June 12, 1995, which involved the classification, un- 
der the Harmonized Tariff Schedule of the United States (“HTSUS”), of a welded tube 
mill and an uncoiler. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of NY 810478, as described below, was published in the CUSTOMS BULLETIN 
on May 22, 2002, Volume 36, Number 21. 

One comment was received in response to the notice. The commenter makes the follow- 
ing claims: 1. The welded tube mill of NY 810478 precisely fits the description of rolling 
millsin EN 84.55; 2. A welded tube mill does not bend, fold, flatten, or straighten metal—it 
continuously rolls metal strip into the form of a tube; and 3. EN 84.62 does not actually 
describe a machine that forms a complete cylinder or tube—it describes a more simple ma- 
chine. Our response to the commenter’s claims is as follows: 1. The welded tube mill in NY 
810478 does not precisely fit the description in EN 84.55 because EN 84.55 provides no 
reference to welding; 2. The continuous rolling of the metal strip into a tube is bending. 
The machine at issue in NY 810478 takes flat strip metal and bends it into the shape of a 
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tube; and 3. EN 84.62 provides in pertinent part as follows: “Bending machines. These 
include machines for working flat products (sheets, plates and strips) which, by passing 
the products through three or four sets of rollers, give them acylindrical curve (for this the 
rollers are parallel as with tube forming machines) * * *” [Emphasis of “bending ma- 
chines” in original. Emphasis of “tube forming machines” supplied.] 
In summary, the commenter’s claims have not persuaded us to substantively amend or 
withdraw our proposal to modify NY 810478. 
Facts: 
In NY 810478, the merchandise at issue was described as follows: 
The equipment will be set up in-line to produce welded tube from flat strip as follows: 
(1) uncoiler; (2) strip leveler; (3) endwelder (TIG welder joins outgoing and incomin 
coil); (4) roll forming section; (5) mechanical welding table; (6) three cathodes TI 
and plasma welding unit; (7) seam tracking system; (8) spray cooling section; (9) tube 
seam grinding unit; (10) inside bead rolling (flattens the weld on the inside); (11) final 
calibrating and tube straightening; (12) roll out table; (13) flying cut-off saw; 
(14) complete drive and controi cabinet; (15) control data registration system; [and] 
16) four tooling sets for four sizes of pipe, 10, 12, 14 and 16 inch. 
In NY 810478, Customs classified the welded tube mill (with the exception of the uncoil- 


er which was determined to be eligible for classification in subheading 9801.00.10, 
HTSUS) in subheading 8515.31.00, HTSUS. 
Issue: 
Whether the welded tube mill is a good of heading 8462, HTSUS? 
Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8455 Metal-rolling mills and rolls therefor; parts thereof: 
8455.10.00 Tube mills 

* *« x * + * * 
8462 * * * machine tools (including presses) for working metal by bending, 


folding, straightening, flattening, shearing, punchingor notching * * * 
Bending, folding, straightening or flattening machines (including 


presses): 
8462.21 Numerically controlled: 
8462.21.80 Other 
8462.29 Other: 
8462.29.80 Other 
* * * + * = * 
8515 * * * magnetic pulse or plasma arc soldering, brazing or welding ma- 


chines and apparatus, whether or not capable of cutting * * * 
Machines and apparatus for arc (including plasma arc) welding of 
metals: 
8515.31.00 Fully or party automatic 
¥ * * * * * * 
Note 4 to Section XVI, HTSUS (which includes Chapters 84 and 85, HTSUS) providesas 
follows: 
Where a machine (including acombination of machines) consists of individual compo- 
nents (whether separate or interconnected by piping, by transmission devices, by 
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electric cables or other devices) intended to contribute together to a clearly defined 
function covered by one of the headings in chapter 84 or chapter 85, then the whole 
falls to be classified in the heading appropriate to that function. 


EN 84.55 provides in pertinent part as follows: 


Rolling mills are metal working machines consisting essentially of a system of roll- 
ers between which the metal is passed; the metal is rolled out or shaped by the pres- 
sure exerted by the rollers, and at the same time the rolling modifies the structure of 
the metal and improves its quality * * * 
* ** Other roller machines (e.g., for gumming metal foil on to a paper support) 
(heading 84.20), bending, folding, straightening or flattening machines (heading 
84.62) are not regarded as rolling mills in the sense described above and are therefore 
excluded from this heading. 
Rolling mills are of various types according to the particular rolling operations for 
which they are designed, viz.: 

(A) Rolling out to reduce the thickness with a corresponding increase in length 


(e.g., in the rolling of ingots into blooms, billets or slabs; rolling of slabs into 
sheet, strip, etc.). 

(B) Rolling of blooms, billets, etc., to form a particular cross-section (e.g., in the 
production of bars, rods, angles, shapes, sections, girders, railway rails). 

(C) Rolling tubes. 

(D) Rolling of wheel blanks or wheel rim blanks (e.g., to shape the flanges of 
railway wheels). 


[All emphasis in original.] 
EN 84.62 provides in pertinent part as follows: 


The heading covers certain machine tools, listed in the heading text, which work by 
changing the shape or form of metal or metal carbides. 


* * * * * « * 


The heading includes: 


a * * * * * * 


(2) Bending machines. These include machines for working flat products 
(sheets, plates and strips) which, by passing the products through three or four sets of 


rollers, give them a cylindrical curve (for this the rollers are parallel as with tube 
forming machines) or else a conical shape * * *; machines for working non-flat prod- 
ucts (bars, rods, angles, shapes, sections, tubes). These machines work either by 
means of forming rollers, by press bending, or, for tubes (and, in particular, oil pipes), 
by drawing their ends while the main section is held by a fixed cylinder. 

{Emphasis in original.] 


HSC Decision 


In HSC NC0319E1 (See Annex H/11 to Doc. NC0340E2; HSC/26/Nov. 2000), the Har- 
monized System Committee of the World Customs Organization “agreed unanimously 
with the conclusions of the United States and of the Secretariat to classify the machinery 
[tube mill machinery, described below] at issue in heading 84.62, rather than in heading 
84.55.” The HSC had determined that only headings 8455 and 8462 merited consideration 
(i.e., heading 8515 did not merit consideration). In the Compendium of Classification 
Opinions (p. 34E), the HSC classified the following machinery in subheading 8462.21 or 
8462.29 (depending upon whether or not it is numerically controlled): 

Welded tube mill machinery presented without welding equipment, used to pro- 
cess coiled metal strip into tubular forms. The machinery consists of the following 
components: an edge trimmer; breakdown and forming rolls; idler vertical closing 
rolls and fin pass rolls. [Emphasis in original. ] 


As we stated in T.D. 89-80, decisions in the Compendium of Classification Opinions 
should be treated in the same manner as the EN’s, i.e., while neither legally binding nor 
dispositive, they provide acommentary on the scope of each heading of the HTSUS and are 
generally indicative of the proper interpretation of these headings. T.D. 89-80 further 
states that EN’s and decisions in the Compendium of Classification Opinions “should re- 
ceive considerable weight.” 

A welded tube mill essentially takes coiled metal strip, passes it through aseries of bend- 
ing rolls which gradually form it into a cylindrical tube, welds the seam to close the tube, 
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sizes the welded tube, and cutsit off to the desired length. The merchandise at issue here is 
a complete welded tube mill. 

With respect to the applicability of heading 8455, HTSUS, we note the exclusion from 
heading 8455, HTSUS, in EN 84.55, excerpted above, of “* * * bending, folding, straight- 
ening and flattening machines (heading 84.62) * * *” The subject welded tube mill is es- 
sentially a metal forming or bending machine which would exclude it from heading 8455, 
HTSUS. Further, we find that the welded tube mill is not a rolling mill described in EN 
84.55, excerpted above (see (A) through (D)). Additionally, EN 84.55 provides several spe- 
cific examples (not excerpted above)) of the rolling mills of the type referred to in (C) and 
(D). Welded tube mills are not included in these specific examples. With respect to the ap- 
plicability of heading 8515, HTSUS, we note that the welding operation isacomparatively 
minor component of the tube mill. 

We find that the welded tube mill consists of several components which are intended to 
contribute together to the clearly defined function of forming the metal. The components 
are either separate or interconnected by devices within the meaning of Note 4 to Section 
XVI, HTSUS. Therefore, by Note 4 to Section XVI, HTSUS, we conclude that the function 
of the welded tube mill is essentially a metal forming operation which involves a bending 
of the metal so as to impart acylindrical curve to the metal sheet to form a tube. According- 
ly, we find that the welded tube mill is described in heading 8462, HTSUS. See EN 84.62, 
excerpted above. If it is numerically controlled, it is classified in subheading 8462.21.80, 
HTSUS, as: “* * * machine tools (including presses) for working metal by bending, fold- 
ing, straightening, flattening, shearing, punching or notching * * *: Bending, folding, 
straightening or flattening machines (including presses): Numerically controlled: * * * 
Other.” If it is not numerically controlled, it is classified in subheading 8462.29.80, 
HTSUS, as: “* * * machine tools (including presses) for working metal by bending, fold- 
ing, straightening, flattening, shearing, punching or notching * * *: Bending, folding, 
straightening or flattening machines (including presses): * * * Other: * * * Other.” 

Our determination is consistent with the decision of the Harmonized System Commit- 
tee described above. Also, see HQ 965198 dated May 1, 2002 for a similar determination. 


Holding: 

The welded tube mill is described in heading 8462, HTSUS, as: “* * * machine tools (in- 
cluding presses) for working metal by bending, folding, straightening, flattening, shear- 
ing, punching or notching * * *” Ifitis numerically controlled it is classified in subheading 
8462.21.80, HTSUS. If it is not numerically controlled it is classified in subheading 
8462.29.80, HTSUS. 


Effect on Other Rulings: 
NY 810478 is modified. In accordance with 19 U.S.C. 1625(c), this ruling will become 
effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO CLASSIFICATION OF CREAM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 
ment relating to the classification of cream. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-1 82, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of cream and revoking any treatment previously accorded 
by the Customs Service to substantially identical transactions. Notice of 
the proposed modification was published in the CUSTOMS BULLETIN of 
May 29, 2002, Vol. 36, No. 22. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after September 23, 2002. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-572-8778. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI’), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on May 29, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 
22, proposing to modify New York Ruling Letter (NY) E83139, dated 
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June 25, 1999, pertaining to the tariff classification of cream under the 
Harmonized Tariff Schedule of the United States (HTSUS). No com- 
ments were received in reply to the notice. 

In NY E83139, dated June 25, 1999, the classification of a product 
commonly referred to as Puck Cream Pure and Natural was determined 
to be in subheading 0402.99.7000, HTSUS, if the product was entered 
under quota, or 0402.99.9000, HTSUS, if entered outside the quota. 
Since the issuance of that ruling, Customs has had a chance to review 
the classification of this merchandise and has determined that classifi- 
cation is in error. The correct classification of Puck Cream Pure and 
Natural, which is a liquid cream that has not been concentrated or 
sweetened, is subheading 0401.30.0500, HTSUS, if the product is en- 
tered under quota. If the quota rate is closed, the classification is in sub- 
heading 0401.30.2500, HTSUS. The classifications provided for two 
other products in NY E83139 are correct and are not affected by this ac- 
tion. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NY E83139, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 964777 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

As stated in the proposal notice, this modification will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or protest 
review decision) on the merchandise subject to this notice, should have 
advised the Customs Service during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s failure to advise the Customs Service of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice, may raise issues of reasonable care on the part of the importer or 
their agents for importations of merchandise subsequent to the effective 
date of this notice. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: July 8, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC, July 8, 2002. 
CLA-2 RR:CR:GC 964777ptl 
Category: Classification 
Tariff No. 0401.30.0500/0401.30.2500 
Ms. LARA AUSTRINS 
RODRIGUEZ, O’DONNELL, FUERST, GONZALEZ & WILLIAMS 
20 North Wacker Drive 
Suite 1416 
Chicago, IL 60606 


Re: Puck Cream Pure and Natural; Modification of NY E83139. 


DEAR Ms. AUSTRINS: 

This is in response to your letters of January 4, 2001 and April 24, 2002, on behalf of 
Ziyad Brothers Importing, requesting reconsideration of NY E83139, dated June 25, 
1999, insofar as it related to the classification of Puck Cream Pure and Natural, under the 
Harmonized Tariff Schedule of the United States (HTSUS). NY E83139 was issued to 
Schmidt, Pritchard and Company, Inc., on behalf of both Ziyad Brothers and MD Foods, 
USA, Inc., and classified three products. The classification of the other two products has 
not been questioned and is not affected by this ruling. A copy of this ruling is being pro- 
vided to Schmidt, Pritchard and Company. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY E83139 was published on May 29, 2002, in the CuSToms 
BULLETIN, Volume 36, Number 22. No comments were received. 


Facts: 


Puck Cream Pure and Natural is described as plain flavored Danish cream. It contains 
fresh cream from cow’s milk, butterfat (minimum 23 percent), vegetable thickeners (soy- 
bean oil, sodium alginate, and locust bean gum), and salt. The product is solely preserved 
by sterilization. It is packed in cylindrical tins (with snap tops) that measure 2-15/16 inch- 
es in diameter and 2 inches in height. The net weight is 6 ounces. 

In your request for reconsideration, you point out that the Puck Cream Pure and Natu- 
ral does not contain any added sugar or other sweetening matter. Because of this, youstate 
that the Puck Cream Pure and Natural should not be classified in subheading 
0402.99.7000 or 0402.99.9000, HTSUS, but rather should be classified in subheading 
0402.91.1000 or 0402.91.7000, HTSUS, depending on whether it is entered under quotaor 
not. 

We have reviewed your letter and agree that the classification provided for Puck Cream 
Pure and Natural in NY E 83139 is incorrect. However, for the reasons stated below, we do 
not agree that the product is classified in the subheading you have suggested. As discussed 
below, the correct classification of Puck Cream Pure and Natural is subheading 
0401.30.0500, HTSUS, or 0401.30.2500, HTSUS, dependingon whether the product isim- 
ported within the quota. 
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Issue: 
What is the classification of Puck Cream Pure and Natural? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are the official interpretation of the Harmonized System at the 
international level. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


0401 Milk and cream, not concentrated nor containing added sugar or other 
sweetening matter: 
0401.30 Of a fat content, by weight, exceeding 6 percent: 
Of a fat content, by weight, not exceeding 45 percent: 
* * * * * * * 
0401.30.0500 Described in additional U.S. note 5 to this chapter and en- 
tered pursuant to its provisions 
0401.30.2500 Other! 
(1 See Subheadings 9904.04.01-9904.04.08) 
0402 Milk and cream, concentrated or containing added sugar or other 
sweetening matter: 
Other 
0402.91 Not containing added sugar or other sweetening matter: 


Described in additional U.S. note 11 to this chapter and 
entered pursuant to its provisions: 


0402.91.1000 In airtight containers 

Other 
0402.91.7000 In airtight containers! 

(+ See subheadings 9904.05.02-9904.05.19) 
0402.99 Other: 
Other: 

0402.99.7000 Described in additional U.S. note 10 to this chapter and 

entered pursuant to its provisions 
0402.99.9060 Other? 


(2 See subheadings 9904.04.50-9904.05.01) 
The classification of Puck Cream Pure and Natural, an all-liquid cream, will be under 


GRI 1, with consideration given to the direction provided in the EN to heading 0401. 
The EN to heading 04.01 states: 


This heading covers milk (as defined in Note 1 to this Chapter) and cream, whether 
or not pasteurized, sterilized or otherwise preserved, homogenised or peptonised; but 
it excludes milk and cream which have been concentrated or which contain added 
sugar or other sweetening matter (heading 04.02) and curdled, fermented or acidi- 
fied milk and cream (heading 04.03). 


The EN to heading 04.02 states: 


This heading covers milk (as defined in Note 1 to this Chapter) and cream, concen- 
trated (for example, evaporated) or containing added sugar or other sweetening mat- 
ter, whether liquid, paste or solid (in blocks, powder or granules) and whether or not 
preserved or reconstituted. 


Heading 0401 provides for all liquid cream which is not concentrated or which does not 
contain added sugar or other sweetening matter. Heading 0402 provides for cream that is 
concentrated (for example evaporated) or which contains added sugar or other sweeten- 
ing matter. 
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In rulings on a variety of cream products, Customs has held that cream that is neither 
concentrated, nor sweetened, and that has a fat content exceeding 6 percent by weight, 
but not exceeding 45 percent, is classifiable in subheading 0401.30.0500, if entered under 
quota, or 0401.30.2500, if entered outside the quota. 

In NY 813695, dated August 30, 1995, “Balade Low Fat Whipping Cream” is cream con- 
taining butterfat (20 percent minimum), non-fat milk solids (8 percent), and carrageen 
(0.015 percent) was classified in subheadings 0401.30.0500/0401.30.2500, HTSUS. 

In NY C81266, dated October 31, 1997, “Danish Dairy Cream” composed of 99 percent 
pasteurized cow’s cream and one percent vegetable thickening agents E471 (monoglycer- 
ides and diglycerides of edible fatty acids), E403 (sodium alginate), and E410 (locust bean 
gum) was classified in subheadings 0401.30.0500/0401.30.2500, HTSUS. 

In NY C82114, dated December 8 1997, “Elle and Vire Special Cream for Fast 
Sauces—20 Percent” was classified in subheadings 0401.30.0500/0401.30.2500, HTSUS. 
The “20 Percent” indicated the fat content by weight. The ingredients were 63 percent 
cream (made from cow’s milk), 35.7 percent skim milk, 0.5 percent monoglycerides and 
diglycerides, 0.3 percent sodium alginate, 0.3 percent xanthan gum, and 0.2 percent caro- 
tene. 

In NY E85271, dated July 30, 1999, a coffee cream, is a milk product which has cream, 
vitamin fortification, with a milk fat content of 12 percent or 10 percent was classified in 
subheadings 0401.30.0500/0401.30.2500, HTSUS. 

In all these, and other uncited rulings, Customs has consistently held that cream which 
is not concentrated and does not contain added sugar or other sweetening matter is classi- 
fiable in heading 0401, HTSUS. 

Accordingly, the classification you have requested, 0402, HTSUS, which covers cream 
that is either concentrated or contains added sugar or other sweetening matter is inap- 
propriate because of the composition of Puck Cream Pure and Natural. Because Puck 
Cream Pure and Natural is neither concentrated nor contains added sugar or other sweet- 
ening matter, the original classification provided by Customs in NY E83139 in subhead- 
ings 0402.99.70/0402.99.90, HTSUS, is incorrect. The correct classification of Puck 
Cream Pure and Natural is subheading 0401.30.0500, HTSUS, or 0401.30.2500, HTSUS, 
depending on whether it is entered under quota or not. 

Holding: 

Puck Cream Pure and Natural, containing fresh cream from cow’s milk, butterfat 
(minimum 23 percent), vegetable thickeners (soybean oil, sodium alginate, and locust 
bean gum), and salt, is classified in tariff rate quota subheading 0401.30.0500, HTSUS, If 
the tariff rate quota has closed, the product is classified in subheading 0401.30.2500, 
HTSUS. 

NY E83139, dated June 25, 1999, is modified in accordance with this letter insefar as it 
relates to the classification of Puck Cream Pure and Natural. In accordance with 19 US.C. 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF REMOVABLE 
ROAD TAPE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating to 
tariff classification of removable road tape. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is revoking one ruling letter pertaining to 
the tariff classification of removable road tape, under the Harmonized 
Tariff Schedule of the United States (“HTSUS”). Similarly, Customs is 
revoking any treatment previously accorded by Customs to substantial- 
ly identical transactions. Notice of the proposed revocation was pub- 
lished on June 5, 2002, in the CUSTOMS BULLETIN. No comments were 
received in response to this notice. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Sep- 
tember 23, 2002. 


FOR FURTHER INFORMATION CONTACT: Deborah Stern, General 
Classification Branch (202) 572-8785. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are in- 
formed compliance and shared responsibility. These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, the 
law imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s responsibili- 
ties and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published on June 5, 2002, in the Cus- 
TOMS BULLETIN, Volume 36, Number 23, proposing to revoke NY 
F87908, dated October 18, 2000, which classified removable road tape in 
subheading 7018.90.50, Harmonized Tariff Schedule of the United 
States (HTSUS), as other articles of glass beads. No comments were re- 
ceived in response to this notice. 

As stated in the proposed notice, this revocation will cover any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Customs has undertaken reasonable efforts to search existing da- 
tabases for rulings in addition to the one identified. Any party who has 
received an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should have advised Customs during the 
comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or to the importer’s or Customs’ previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should have advised Cus- 
toms during the comment period. An importer’s reliance on treatment 
of a substantially identical transactions or on a specific ruling concern- 
ing the merchandise covered by this notice which was not identified in 
this notice may raise the rebuttable presumption of lack of reasonable 
care on the part of the importer or its agents for importations subse- 
quent to the effective date of this final decision. 

In NY F87908, dated October 18, 2000, removable road tape consist- 
ing of non-vulcanized nitrile-butadiene rubber, hot melt adhesive, glass 
beads and a polyurethane topcoat, was found to be classifiable in sub- 
heading 7018.90.50, HTSUS, which provides for other articles of glass 
beads. At that time, Customs believed that none of the components im- 
parted the essential character of the product and thus could not classify 
the good according to General Rule of Interpretation (GRI) 3(b). Cus- 
toms applied GRI 3(c), classifying the product according to the heading 
that occurred last in numerical order among those meriting equal con- 
sideration. 

It is now Customs position that the product does have an essential 
character, and is thus classifiable according to GRI 3(b), negating the 
need to apply GRI 3(c). Explanatory Note VIII to GRI 3(b), states, “The 
factor which determines essential character will vary as between differ- 
ent kinds of goods. It may, for example, be determined by the nature of 
the material or component, its bulk, quantity, weight or value, or by the 
role of a constituent material in relation to the use of the goods.” The 
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unvulcanized rubber component imparts the essential character of the 
removable road tape because it makes up the bulk of the product in 
weight, mass and value. It is the base material of the product. Without it, 
there would be no tape. Moreover, it is the rubber material that imparts 
the qualities, such as durability, necessary for the tape to be used as in- 
tended. Therefore, it is classifiable according to GRI 3(b) in subheading 
4005.91.00, HTSUS, which provides for “Compounded rubber, unvulca- 
nized, in primary forms or in plates, sheets or strip: other: plates, sheets, 
and strip.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY F87908, 
and any other ruling not specifically identified, to reflect the proper clas- 
sification of the subject merchandise or substantially similar merchan- 
dise, pursuant to the analysis set forth in HQ 965678, which is set forth 
as an attachment to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
the Customs Service to substantially identical merchandise. 

In accordance with 19 U.S.C.(c), this ruling will become effective 60 
days after publication in the CUSTOMS BULLETIN 


Dated: July 5, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusTomMs SERVICE, 
Washington, DC, July 5, 2002. 


CLA-2: RR:CR:GC 965678 DBS 
Category: Classification 


Tariff No. 4005.91.00 
MR. JONAS SVENSSON 


TRELLEBORG INDUSTRI AB 
Nygatan-102 

SE 231 45 

Trelleborg, Sweden 


Re: Revocation of NY F87908; removable road tape; mixtures; GRI 3(b). 


DEAR Mk. SVENSSON: 

In NY F87908, issued to you on October 18, 2000, the Director, National Commodity 
Specialist Division, New York, classified “Trelleborg Removable Road Tape” in subhead- 
ing 7018.90.50, Harmonized Tariff Schedule of the United States (HTSUS), which pro- 
vides for other articles of glass beads. We have reconsidered the classification of this article 
and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
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revocation of the above identified ruling was published on June 5, 2002, in the Customs 
BULLETIN, Volume 36, Number 23. No comments were received in response to the notice. 


Facts: 
These are the facts as stated in NY F87908: 


The subject article, which is identified as “Trelleborg Removable Road Tape”, is 
composed of four components: non-vulcanized nitrile-butadiene rubber, hot melt 
adhesive, glass beads and a polyurethane topcoat. You indicated that the urethane is 
applied to the rubber sheet and the glass beads are metered onto the urethane sur- 
face. The bottom surface is treated with a hot melt adhesive that is protected witha 
paper peel-off backing. 

An analysis of the sample by our Customs laboratory was consistent with your de- 
scription. 

You indicated in your letter that the road tape will be used to form temporary lane 
markings, e.g., at repair or construction sites. It will be available in yellow, orange, 
white and black. The standard dimensions are 10, 12 and 15 cm in width and 100 me- 
ters in length, and in special dimensions of 20 to 50 cm in width and 25 to 100 meters 
in length. 


NY F87908 stated that none of the components of the road tape imparted the essential 
character of the product. Thus, it was classified according to General Rule of Interpreta- 
tion 3(c), which requires classification in the heading that occurs last in numerical order 
among those which equally merit consideration, in heading 7018, HTSUS, which provides 
for glass beads. 

Counsel for Trelleborg Rubore, Inc. submitted additional information on June 26, 2001, 
about the “Trelleborg Removable Road Tape” in support ofan Application for Further Re- 
view of Protest #1704—-01-100177 it filed pursuant to 19 C.FR. 174.23. We have taken this 
information into consideration while reviewing NY F87908. The pertinent parts of that 
submission are included below. 

The product is imported in rectangular-shaped strips. The white and yellow tapes con- 
sist of unvulcanized rubber tape coated with pigmented polyurethane coating, reflective 
spherical glass (“ballotini”), glass grains for skid resistance, a rubber-based pressure-sen- 
sitive adhesive and a small amount of silicone release agent, which is applied to the adhe- 
sive to permit the tape to be unrolled without sticking to itself. The yellow tape and white 
tape are used to provide temporary lines on road surfaces during road construction. Due to 
the ballotini, the white and yellow forms are reflective. The black tape is not coated with 
ballotini or pigmented polyurethane coating. It is used to cover existing painted lines on 
roads. The black tape is coated with glass or aluminum oxide grains for skid resistance. 
The orange tape is not imported into the United States. 

In addition, counsel submitted charts demonstrating that the unvulcanized rubber 
comprises 60% or more of the weight and 49% or more of the value of this product, along 
with arguments supporting classification in heading 4005, HTSUS, which is the provision 
for unvulcanized rubber. 


Issue: 


Whether removable road tape is classifiable according to GRI 3(b), and, ifso, what is the 
essential character? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 
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The HTSUS provisions under consideration are as follows: 


4005 Compounded rubber, unvulcanized, in primary forms or in plates, 
sheets or strip: 
Other: 
4005.91.00 Plates, sheets, and strip 
= * * * = * * 
7018 Glass beads, imitation pearls, imitation precious or semiprecious 


stones and similar glass smallwares and articles thereof other than 
imitation jewelry; glass eyes other than prosthetic articles; statuettes 
and other ornaments of lamp-worked glass, other than imitation jewel- 
ry; glass microspheres not exceeding 1 mm in diameter: 


7018.90 Other: 
7018.90.50 Other 


GRI 1 provides that articles are to be classified by the terms of the headings and relative 
Section and Chapter Notes. For an article to be classified in a particular heading, the head- 
ing must describe the article, and not be excluded therefrom by any legal note. The remov- 
able road tape is a combination of four or more materials, consisting partly of 
unvulcanized rubber strip, classifiable in heading 4005, HTSUS, partly of glass beads clas- 
sifiable in heading 7018, HTSUS, and partly of various other components, each classifi- 
able in different headings. As such, the items are not specifically provided for in any one 
heading. For tariff purposes, they constitute goods consisting of two or more substances or 
materials, which are not classified according to GRI 1. 

GRI 2(b) requires that the “classification of goods consisting of more than one material 
or substance shall be according to the principles of rule 3.” GRI 3(a) states, in pertinent 
part, “when two or more headings each refer to part only of the materials or substances 
contained in mixed or composite goods * * * those headings are to be regarded as equally 
specific * * *.” As each heading refers to part only of the road tape, they are considered 
equally specific. The product cannot be classified according to GRI 3(a). 

GRI 3(b) provides for “composite goods consisting of different materials or made up of 
different components * * * which cannot be classified according to 3(a), shall be classified 
as if they consisted of the material or component which gives them their essential charac- 
ter, insofar as this criterion is applicable.” Explanatory Note VIII to GRI 3(b), states, “The 
factor which determines essential character will vary as between different kinds of goods. 
It may, for example, be determined by the nature of the material or component, its bulk, 
quantity, weight or value, or by the role of a constituent material in relation to the use of 
the goods.” 

The unvulcanized rubber comprises at least 60% of the weight of the product and con- 
tributes the majority of value to the product. It makes up the bulk of the product (i.e. mass) 
and it is the base material, or substrate, of the product. Without it, there would be no tape. 
The rubber component is necessary regardless of time of day, or whether making newlines 
or covering existing lines. Moreover, it is the rubber material that imparts the qualities, 
such as durability, necessary for the tape to be used as intended. According to the nature of 
the rubber in the tape, its bulk, quantity, value, and to the role of the rubber in relation to 
the use of the tape, the rubber imparts the essential character of the tape for tariff pur- 
poses. 

The ballotini, the glass grains, and polyurethane coating contribute to the functions of 
the tapes, but they are merely features. NY F87908 found each component merited equal 
consideration. However, the ballotini, used for reflective purposes at night, is not neces- 
sary for daytime use, and the black tape is made without ballotini. Therefore, the ballotini 
does not merit equal consideration. Further, a composite good cannot be classified under a 
heading that does not describe any part of the good. The black tape cannot be classified in 
heading 7018, HTSUS. Neither can the yellow and white tape because, again, the ballotini 
does not merit equal consideration. As it does not merit equal consideration, and as the 
rubber does impart the essential character of the product, GRI 3(c) was erroneously ap- 
plied. 

For the reasons above we conclude that NY F87908 wasin error. This good is classifiable 
according to GRI 3(b) in subheading 4005.91.00, HTSUS, which provides for “Com- 
pounded rubber, unvulcanized, in primary forms or in plates, sheets or strip: other: plates, 
sheets, and strip.” 
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Holding: 

“Trelleborg Removable Road Tape” is classifiable subheading 4005.91.00, HTSUS, 
which provides for “Compounded rubber, unvulcanized, in primary forms or in plates, 
sheets or strip: other: plates, sheets, and strip.” 

Effect on Other Rulings: 


NY F87908, dated October 18, 2000 is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


REVOCATION AND MODIFICATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF FOOT-PROPELLED SCOOTERS AND A 
SCOOTER REPAIR KIT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation and modification of ruling letters and re- 
vocation of treatment relating to tariff classification of foot-propelled 
scooters and a scooter repair kit. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is revoking twelve ruling letters and 
modifying another pertaining to the tariff classification of foot-pro- 
pelled scooters and a scooter repair kit, under the Harmonized Tariff 
Schedule of the United States (“HTSUS”). Similarly, Customs is revok- 
ing any treatment previously accorded by Customs to substantially 
identical transactions. Notice of the proposed revocation was published 
on May 29, 2002, in the CUSTOMS BULLETIN. Several comments were re- 
ceived, all in support of the proposed actions. 


DATE: The revocations and modification are effective for merchandise 
entered or withdrawn from warehouse for consumption on or after Sep- 
tember 23, 2002. 


FOR FURTHER INFORMATION CONTACT: Deborah Stern, General 
Classification Branch (202) 572-8785. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are in- 
formed compliance and shared responsibility. These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, the 
law imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s responsibili- 
ties and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a noticed was published on May 29, 2002, in the Cus- 
TOMS BULLETIN, Volume 36, Number 22, proposing to revoke NY 
G86035, dated January 5, 2001, NY G84149, dated November 9, 2001, 
NY G83804, dated November 3, 2000, NY G80928, dated August 15, 
2000, NY G86641, dated February 6, 2001, NY G87032, dated February 
20, 2001, NY G87262, dated February 27, 2001, in which Customs classi- 
fied certain foot-propelled scooters in subheading 8716.80.50, HTSUS, 
as other vehicles not mechanically propelled, and proposing to modify 
NY G83603, dated November 9, 2000, in which Customs individually 
classified certain articles of a scooter repair kit (polyurethane wheels, 
foam handles and grip tape) in subheading 8716.90.50, HTSUS, which 
provides for parts of articles of heading 8716, HTSUS. Several com- 
ments were received, all in support of the proposed actions. 

As stated in the proposed notice, this revocation covers any rulings on 
this merchandise which may exist but have not been specifically identi- 
fied. Customs has undertaken reasonable efforts to search existing data- 
bases for rulings in addition to those identified. Any party who has 
received an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should have advised Customs during the 
comment period. During the comment period, five additional rulings on 
substantially similar merchandise were identified that also required re- 
vocation. NY G83140, dated November 3, 2000, NY F86094, dated May 
24, 2000, NY G80648, dated August 23, 2000, NY G83141, dated Novem- 
ber 3, 2000, and NY G81605, dated August 29, 2000, classified substan- 
tially similar foot-propelled scooters in subheading 8716.80.50, HTSUS. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
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This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or to the importer’s or Customs’ previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should have advised Cus- 
toms during this notice period. An importer’s reliance on treatment of 
substantially identical transactions or on a specific ruling concerning 
merchandise covered by this notice which was not identified may raise 
issues of reasonable care on the part of the importer or its agents for im- 
portations of merchandise subsequent to the effective date of this final 
decision. 

In the twelve cited rulings, Customs classified certain foot-propelled 
scooters in subheading 8716.80.50, HTSUS, as other vehicles not me- 
chanically propelled. It is now Customs position that the scooters sub- 
ject to the twelve rulings are provided for eo nomine in subheading 
9501.00.40, HTSUS, which provides for “Wheeled toys designed to be 
ridden by children (for example, tricycles, scooters, pedal cars); dolls’ 
carriages and dolls’ strollers; parts and accessories thereof: wheeled 
toys designed to be ridden by children and parts and accessories thereof: 
other.” Explanatory Note 95.01 describes foot-propelled scooters and 
states that scooters are among the toys provided for in that heading. A 
scooter may be designed to be ridden by children and still capable of use 
on occasion by adults, or even to transport cargo. Nothing in heading 
9501 requires sole use by children. These uses do not exclude the instant 
scooters from classification in heading 9501. Accordingly, those scooters 
are classifiable according to General Rule of Interpretation (GRI) 1 in 
subheading 9501.00.40, HTSUS. 

Customs notes that the Harmonized System Committee of the World 
Customs Organization recently decided that substantially similar two- 
or three-wheeled scooters, similar to the instant scooters, with adjust- 
able steering columns, small solid front and rear wheels and usually a 
foot brake on the rear wheel, were classifiable according to GRI 1 under 
heading 9501, HTSUS. 

In NY G836038, dated November 9, 2000, Customs individually classi- 
fied articles of a scooter repair kit in various provisions. The polyure- 
thane wheels, foam handles and grip tape were classified in subheading 
8716.90.50, HTSUS, which provides for parts of articles of heading 
8716, HTSUS. As we no longer believe that the aforementioned scooters 
are classifiable in heading 8716, HTSUS, parts of those scooters are not 
classifiable in heading 8716, HTSUS. The polyurethane wheels, foam 
handles and grip tape should be classified in subheading 9501.00.40, 
HTSUS, as parts of wheeled toys designed to be ridden by children. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY G86035, 
NY G84149, NY G83804, NY G80928, NY G86641, NY G87032 and NY 
G87262, NY G83140, NY F86094, NY G80648, NY G83141 and NY 
G81605 and is modifying NY G83603, and any other ruling not specifi- 
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cally identified, to reflect the proper classification of the subject mer- 
chandise or substantially similar merchandise, pursuant to the analyses 
set forth in HQ 965510, HQ 965511, HQ 965512, HQ 965513, HQ 
965514, HQ 965515, HQ 965516, HQ 965755, HQ 965756, HQ 965757, 
HQ 965758, HQ 965760 and HQ 965517 (Attachments A through M, re- 
spectively). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical merchandise. 

In accordance with 19 U.S.C. 1625(c), these rulings will become effec- 
tive 60 days after publication in the CUSTOMS BULLETIN. 


Dated: July 9, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, July 9, 2002. 


CLA-2: RR:CR:GC 965510 DBS 
Category: Classification 


Tariff No. 9501.00.40 
Mr. PHILIP W. MASON 


TRADERS CUSTOMS BROKERAGE, LTD. 
75 The East Mall, Suite 205 
Toronto, Ontario, Canada M8Z 5W3 


Re: Revocation of NY G86035; Scooter Model MW 1050. 


DEAR MR. Mason: 

In NY G86035, issued to youon January 5, 2001, the Director, National Commodity Spe- 
cialist Division, New York, classified the Scooter Model MW 1050 in subheading 
8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), as other vehicles 
not mechanically propelled. We have reconsidered the classification of this article and now 
believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of the above identified ruling was published on May 29, 2002, in the CuSTOMS 
BULLETIN, Volume 36, Number 22. Several comments were received, all in support of the 
proposed actions. 


Facts: 


The Scooter Model 1050 is a foot-propelled scooter made from aluminum or stainless 
steel. It has a mechanism near the front wheel that allows it to be folded for carry or sto- 
rage. The wheels are approximately 4 inches in diameter and are made from tough, resil- 
ient plastic, with ball or roller bearings, resembling those used on skateboards. The height 
of the adjustable steering column ranges from 40 to 75 cm (15.7 to 29.5 in.) The weight 
carrying capacity is 80 kg (176 lbs.). The platform length ranges from 50 to 70 cm (19.7 to 
27.6 in.) 





U.S. CUSTOMS SERVICE 99 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* 8 * * * * 8 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 

9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The Scooter Model MW 1050 was designed to be propelled by direct 
pressure of the foot to the ground. It was not designed to be pulled by vehicle, hand or ani- 
mal. Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 is aneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes a commodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggests a 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F. 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
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5 C.I.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons 
within the weight carrying capacity (176 lbs.). Foot-propelled scooters with 100mm hard 
rubber wheels, like this one, generally obtain a speed of 4 mph, whichis within the range of 
speeds of an adult walking briskly. Unlike a bicycle, designed for transportation, foot-pro- 
pelled scooters are not fast enough to adequately flow with traffic on the street and cannot 
be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F.2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 
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In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothingin the headingrequired 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that NY G86035 was in error. Accordingly, the in- 
stant foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than head- 
ing 8716, HTSUS. 


Holding: 

Scooter Model 1050 is classified in subheading 9501.00.40, HTSUS, which provides for 
“Wheeled toys designed to be ridden by children (for example, tricycles, scooters, pedal 
cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled toys de- 
signed to be ridden by children and parts and accessories thereof: other.” 

Effect on Other Rulings: 


NY G86035, dated January 5, 2001, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 9, 2002. 


CLA-~2: RR:CR:GC 965511 DBS 
Category: Classification 


Tariff No. 9501.00.40 
Mk. BoB KING 


MEIJER, INC. 
2929 Walker, N.W. 
Grand Rapids, MI 49544-9428 


Re: Revocation of NY G84149; Power Edge Streetboard. 


DEAR MR. KING: 

In NY G84149, issued to you on November 9, 2000, the Director, National Commodity 
Specialist Division, New York, classified the Power Edge Streetboard in subheading 
8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), as other as other 
vehicles not mechanically propelled. We have reconsidered the classification of this article 
and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of the above identified ruling was published on May 29, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 22. Several comments were received, all in support of the 
proposed actions. 


Facts: 


The Power Edge Streetboard (UPC #7-13733-46924) is a foot-propelled scooter that 
you stated was designed to be ridden by children and teenagers. The board has two plastic 
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wheels connected to a 19.5 inch (49.5 cm) long board made of aluminum alloy with an ad- 
justable handle bar and foot brake. You state that the handlebar may be raised to a height 
of approximately 24 inches (61 cm) from its base. It has two removable foam padded grips. 
The Streetboard can be foided and the grips removed for storage in the carry bag that ac- 
companies the scooter. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* * * * * * * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 


cessories thereof: 
Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 
9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The Power Edge Streetboard was designed to be propelled by direct 
pressure of the foot to the ground. It was not designed to be pulled by vehicle, hand or ani- 
mal. Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 is aneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes acommodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
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“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.I.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons. 
Foot-propelled scooters with 100mm hard rubber wheels, like this one, generally obtain a 
speed of 4 mph, which is within the range of speeds of an adult walking briskly. Unlike a 
bicycle, designed for transportation, foot-propelled scooters are not fast enough to ade- 
quately flow with traffic on the street and cannot be maneuvered easily by its design 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed wit’. a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F.2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
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in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that NY G84149 was in error. Accordingly, the in- 
stant foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than head- 
ing 8716, HTSUS. 


Holding: 
The Power Edge Streetboard is classified in subheading 9501.00.40, HTSUS, which pro- 
vides for “Wheeled toys designed to be ridden by children (for example, tricycles, scooters, 


pedal cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled 
toys designed to be ridden by children and parts and accessories thereof: other.” 


Effect on Other Rulings: 


NY G84149, dated November 9, 2000, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 9, 2002. 


CLA-2: RR:CR:GC 965512 DBS 
Category: Classification 


Tariff No. 9501.00.40 
Mr. PAUL LEITNER 


CONTINENTAL AGENCY, INC. 
535 Brea Canyon Rd. 
Walnut, CA 91789 


Re: Revocation of NY G83804; Ninja Children’s Mini-Scooter. 


DEAR Mr. LEITNER: 

In NY G83804, issued to you on behalf of Zenital, Inc., on November 3, 2000, the Direc- 
tor, National Commodity Specialist Division, New York, classified the Ninja Children’s 
Mini-Scooter in subheading 8716.80.50, Harmonized Tariff Schedule of the United States 
(HTSUS), as other as other vehicles not mechanically propelled. We have reconsidered the 
classification of this article and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of the above identified ruling was published on May 29, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 22. Several comments were received, all in support of the 
proposed actions. 
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Facts: 


You submitted a sample and advertising literature of the “Ninja Children’s Mini-Scoot- 
er.” You stated that the scooter is designed and marketed for use by children. The scooter is 
made of an unspecified metal alloy. It has two 100-mm (4 in.) PU wheels. The handlebars 
fold and are adjustable in height. The scooter also has an alloy fender that is also used as 
the brake. The scooter is foldable for ease in transport. Its folded size is 23.6" x 4.3" x6.3”. 
It weighs 6.2 lbs. You stated that Zenital’s scooter is designed and marketed for use by chil- 
dren and that the packaging expressly identifies it as a “Children’s Mini-Scooter”. In NY 
G83804, your proposed classification under heading 9501, HTSUS, as wheeled toys de- 
signed to be ridden by children, was rejected because the scooter was not designed to be 
limited to use by children. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 
Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* * * * * * * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 

9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The Ninja Children’s Mini-Scooter was designed to be propelled by di- 
rect pressure of the foot to the ground. It was not designed to be pulled by vehicle, hand or 
animal. Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 isan eo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes acommodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggests a 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 








106 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 30, JULY 24, 2002 


This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F. 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.I.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scocters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons. 
Foot-propelled scooters with 100mm hard rubber wheels, like this one, generally obtain a 
speed of 4 mph, which is within the range of speeds of an adult walking briskly. Unlike a 
bicycle, designed for transportation, foot-propelled scooters are not fast enough to ade- 
quately flow with traffic on the street and cannot be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Jdeal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement is incidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object hasa primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
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States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the headingrequired 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that G83804 was in error. Accordingly, the instant 
foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than heading 
8716, HTSUS. 


Holding: 

The “Ninja Children’s Mini-Scooter” is classified in subheading 9501.00.40, HTSUS, 
which provides for “Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: 
wheeled toys designed to be ridden by children and parts and accessories thereof: other.” 
Effect on Other Rulings: 


NY G83804, dated November 3, 2000, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 


Commercial Rulings Division.) 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 9, 2002. 
CLA-2: RR:CR:GC 965513 DBS 
Category: Classification 
Tariff No. 9501.00.40 
Mr. RON REUBEN 
DANzAS AEI CUSTOMS BROKERAGE SERVICES 
5510 West 102"4 St. 
Los Angeles, CA 90045 


Re: Revocation of G80928; “Micro Scooter”. 


DEAR MR. REUBEN: 

In NY G80928, issued to you on behalf of Huffy Bicycles, Inc., on August 15, 2000, the 
Director, National Commodity Specialist Division, New York, classified the “Micro Scoot- 
er” insubheading 8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), 
as other as other vehicles not mechanically propelled. We have reconsidered the classifica- 
tion of this article and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
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Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of the above identified ruling was published on May 29, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 22. Several comments were received, all in support of the 
proposed actions. 


Facts: 


The “Micro Scooter” is a foot-propelled scooter that consists of an aluminum platform 
20 inches (50.8 cm) long by 4 inches (10 cm) wide, with a retractable, two position steering 
column measuring from 18 inches (45.7 cm) to 31 inches (78.7 cm). The desired extension 
is locked into place by alocking lever located on the column. The steering column is welded 
to a two-position swivel that is mounted on the platform. One position locks the steering 
column into a ready-to-use position, perpendicular to the platform. The other position 
locks the steering column into asnug, carrying or storage position parallel to the platform. 
A lever is used to change positions. 

The scooter has two hard plastic wheels, both with a 4-inch diameter. The rear wheel is 
welded to the rear of the platform and the front wheel is welded to the steering column. 
The rear wheel is protected by a 2-inch by 5-inch fender. The fender also provides some 
braking ability when the user presses the fender directly onto the rear wheel. The scooter 
weighs 6.5 lbs. For storage compactness, the two steering handles can be removed by push- 
ing the buttons in the eyeholes on the top of the steering column. The weight carrying ca- 
pacity of this scooter is 250 lbs. (113 kg). However, the box in which the scooter is sold has 
printed on it a recommended weight limit of 200 lbs. (90.7 kg). 

In NY G80928, your proposed classification under heading 9501, HTSUS, as wheeled 
toys designed to be ridden by children, was rejected because the scooter was not designed 
to be limited to use by children. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* * * x * * * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ stroilers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 

9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The Micro Scooter was designed to be propelled by direct pressure of 
the foot to the ground. It was not designed to be pulled by vehicle, hand or animal. Further, 
it was not constructed for the transport of goods. 
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EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 is aneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision isone that describes acommodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggests a 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F. 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.1.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons 
within the weight carrying capacity (250 lbs.). Foot-propelled scooters with 100mm hard 
rubber wheels, like this one, generally obtain a speed of 4 mph, whichis within the range of 
speeds of an adult walking briskly. Unlike a bicycle, designed for transportation, foot-pro- 
pelled scooters are not fast enough to adequately flow with traffic on the street and cannot 
be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
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structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F.2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that NY G80928 was in error. Accordingly, the in- 
stant foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than head- 
ing 8716, HTSUS. 


Holding: 
The “Micro Scooter” is classified in subheading 9501.00.40, HTSUS, which provides for 
“Wheeled toys designed to be ridden by children (for example, tricycles, scooters, pedal 


cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled toys de- 
signed to be ridden by children and parts and accessories thereof: other.” 


Effect on Other Rulings: 


NY G80928, dated August 15, 2000, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 9, 2002. 


CLA-2: RR:CR:GC 965514 DBS 
Category: Classification 


Tariff No. 9501.00.40 
Mr. MILTON WEINBERG 


TOWER GROUP INTERNATIONAL, INC. 
2400 Marine Avenue 
Redondo Beach, CA 90278 


Re: Revocation of NY G86641; “I-Go” Scooter. 


DEAR MR. WEINBERG: 

In NY G86641, issued to you on behalf of Trentech, LLC, on February 6, 2001, the Direc- 
tor, National Commodity Specialist Division, New York, classified the “I-Go” Scooter in 
subheading 8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), as 
other as other vehicles not mechanically propelled. We have reconsidered the classifica- 
tion of this article and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of the above identified ruling was published on May 29, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 22. Several comments were received, all in support of the 
proposed actions. 


Facts: 


The “I-Go” Scooter is a foot-propelled scooter consisting of an aluminum platform, re- 
tractable steering column that can be locked in various heights to make allowance for the 
size of the operator, two hard plastic wheels and is designed to support up to 175 lbs. (79 
kg) in weight. The scooter can be folded when not in use. In NY G86641, your proposed 
classification under heading 9501, HTSUS, as wheeled toys designed to be ridden by chil- 


dren, was rejected because the scooter was not designed to be limited to use by children. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* * 
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9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The “I-Go” Scooter was designed to be propelled by direct pressure of 
the foot to the ground. It was not designed to be pulled by vehicle, hand or animal. Further, 
it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 isaneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes acommodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. Theterm “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.I.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons 
within the weight carrying capacity (175 lbs.). Foot-propelled scooters with 100mm hard 
rubber wheels, like this one, generally obtain a speed of 4 mph, whichis within the range of 
speeds of an adult walking briskly. Unlike a bicycle, designed for transportation, foot-pro- 
pelled scooters are not fast enough to adequately flow with traffic on the street and cannot 
be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
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pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothingin the headingrequired 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that NY G86641 was in error. Accordingly, the in- 
stant foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than head- 
ing 8716, HTSUS. 


Holding: 
The “I-Go” Scooter is classified in subheading 9501.00.40, HTSUS, which provides for 
“Wheeled toys designed to be ridden by children (for example, tricycles, scooters, pedal 


cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled toys de- 
signed to be ridden by children and parts and accessories thereof: other.” 
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Effect on Other Rulings: 


NY G86641, dated February 6, 2001, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 





[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, July 9, 2002. 


CLA-2: RR:CR:GC 965515 DBS 
Category: Classification 
Tariff No. 9501.00.40 
Mr. ARLEN T. EPSTEIN 
TOMPKINS & DAVIDSON, LLP 
One Astor Plaza 
1515 Broadway 
New York, NY 10036-8901 


Re: Revocation of NY G87032; “Zinger” Scooter. 


DEAR MR. EPSTEIN 

In NY G87032, issued to you on behalf of your client, E & B Giftware, Inc., on February 
20, 2001, the Director, National Commodity Specialist Division, New York, classified the 
“Zinger” Scooter in subheading 8716.80.50, Harmonized Tariff Schedule of the United 
States (HTSUS), as other as other vehicles not mechanically propelled. We have reconsid- 
ered the classification of this article and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of the above identified ruling was published on May 29, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 22. Several comments were received, all in support of the 
proposed actions 





Facts. 

The “Zinger” Scooter is a foot-propelled scooter with a platform measuring approxi- 
mately 16 inches (40.6 cm) in length by 4 inches (10 cm) in width. It has polyurethane 
wheels measuring approximately 4 inches (100 mm) in diameter, and an adjustable han- 
dlebar with a locking lever that extends to a height of approximately 32 inches (81.2 cm). 
The handlebar features removable snap-in padded handles that are attached to the frame 
by a cord. The scooter has a friction-operated foot brake that is engaged when the rider 
pushes down on a metal cover over the rear wheel with his/her foot. The maximum user’s 


weight capacity is approximately 220 lbs. 

You state that you believe that the ‘” Zinger” scooter is designed for use by children ages 
7 and up, and is unsuitable for use by adults. In NY G87032, your proposed classification 
under heading 9501, HTSUS, as wheeled toys designed to be ridden by children, was re- 
jected because the scooter was not designed to be limited to use by children. 


Issue: 

Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
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ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* * * * * * * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 

9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The “Zinger” Scooter was designed to be propelled by direct pressure of 
the foot to the ground. It was not designed to be pulled by vehicle, hand or animal. Further, 
it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 isan eo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes acommodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.L.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the ¢oys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons 
within the weight carrying capacity (220 Ibs.). Foot-propelled scooters with 100mm hard 
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rubber wheels, like this one, generally obtain a speed of 4 mph, whichis within the range of 
speeds of an adult walking briskly. Unlike a bicycle, designed for transportation, foot-pro- 
pelled scooters are not fast enough to adequately flow with traffic on the street and cannot 
be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object hasa primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34,667 F.2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
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assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that G87032 was in error. Accordingly, the instant 
foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than heading 
8716, HTSUS. 


Holding: 

The “Zinger” Scooter is classified in subheading 9501.00.40, HTSUS, which provides 
for “Wheeled toys designed to be ridden by children (for example, tricycles, scooters, pedal 
cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled toys de- 
signed to be ridden by children and parts and accessories thereof: other.” 

Effect on Other Rulings: 

NY G87032, dated February 20, 2001, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 9, 2002. 
CLA-2: RR:CR:GC 965516 DBS 
Category: Classification 
Tariff No. 9501.00.40 


Ms. ANNIE CHIK 
UNIPAC SHIPPING, INC. 
182-09 149'* Rd., 2d Floor 


Jamaica, NY 11434 
Re: Revocation of NY G87262; “Promotion” Scooter. 


DEAR MS. CHIK 

In NY G87262, issued to you on behalf of Better Built Product, Inc., on February 27, 
2001, the Director, National Commodity Specialist Division, New York, classified the 
“Promotion” Scooter in subheading 8716.80.50, Harmonized Tariff Schedule of the 
United States (HTSUS), as other as other vehicles not mechanically propelled. We have 
reconsidered the classification of this article and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of the above identified ruling was published on May 29, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 22. Several comments were received, all in support of the 
proposed actions. 


Facts: 


“Promotion” Scooter, item No. $8102, is a foot-propelled scooter that has an adjustable 
handle. The platform is constructed of aluminum alloy/steel base. The platform measures 
approximately 15 inches (38 cm) in length. The base has a non-slip sand grip. The wheels 
are 100 mm (4 in.) and made of “injection PVC.” The scooter is approximately 35 inches 
(89 cm) tall. The instant product is designed for individuals age 7 plus. In NY G87262, your 
proposed classification under heading 9501, HTSUS, as wheeled toys designed to be rid- 
den by children, was rejected because the scooter was not designed to be limited to use by 
children. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 
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Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 
8716.80 Other vehicles: 
8716.80.50 Other. 
* * * * * * « 
9501 Wheeled toys designed to be ridden by children (for example, tricycles, 


scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 
Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 
9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The “Promotion” Scooter was designed to be propelled by direct pres- 
sure of the foot to the ground. It was not designed to be pulled by vehicle, hand or animal. 
Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 is aneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes a commodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itselfinherently suggests a 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F. 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.LT. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
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The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons. 
Foot-propelled scooters with 100mm hard rubber wheels, like this one, generally obtain a 
speed of 4 mph, which is within the range of speeds of an adult walking briskly. Unlike a 
bicycle, designed for transportation, foot-propelled scooters are not fast enough to ade- 
quately flow with traffic on the street and cannot be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement is incidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object hasa primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F.2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the headingrequired 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
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stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that NY G87262 was in error. Accordingly, the in- 
stant foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than head- 
ing 8716, HTSUS. 


Holding: 
The “Promotion” Scooter is classified in subheading 9501.00.40, HTSUS, which pro- 
vides for “Wheeled toys designed to be ridden by children (for example, tricycles, scooters, 


pedal cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled 
toys designed to be ridden by children and parts and accessories thereof: other.” 


Effect on Other Rulings: 


NY G87262, dated February 27, 2001, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 





[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 9, 2002. 
CLA-2: RR:CR:GC 965755 DBS 
Category: Classification 
Tariff No. 9501.00.40 
Ms. GILDA E. JENNINGS 
CUSTOMS COMPLIANCE COORDINATOR 
KMART RESOURCE CENTER 
3100 West Big Beaver Road 
Troy, MI 48084-3163 


Re: Revocation of NY G83140; “Slider” and “Skeeter” Aluminum Scooters 


DEAR MS. JENNINGS: 

In NY G83140, issued to you on November 3, 2000, the Director, National Commodity 
Specialist Division, New York, classified the “Slider” and “Skeeter” Aluminum Scootersin 
subheading 8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), as 
other as other vehicles not mechanically propelled. We have reconsidered the classifica- 
tion of these articles and now believe the ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of rulings classifying substantially similar merchandise was published on May 
29, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 22. Several comments were re- 
ceived, all in support of the proposed actions. This ruling was identified during the com- 
ment period. 


facts: 


The “Slider” Aluminum Scooter, contract #R1040, has an exterior surface is made of 
aluminum and weighs 7.6 lbs. The handlebar adjusts to heights ranging from 32 inches to 
36 inches and the footplate is 20 inches in length. The scooter consists of ball bearing 
wheels, a steel alloy brake arm, and “soft sure” grip handles. The easy lock and lever re- 
lease allows for easy carrying and storage. The maximum weight limit is 220 lbs. 

The “Skeeter” Aluminum Scooter, contract #11580, is actually made of lightweight 
steel and weighs 10.5 lbs. The scooter consists of a 14-inch steel deck, Fender Friction 
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braking system, 100-mm in-line skate wheels and folds easily for carrying and storage. 
The platform accommodates a range of children’s shoe sizes from that of asmall child toa 
teen. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


« * * * * * * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The “Slider” and “Skeeter” Aluminum Scooters were designed to be 
propelled by direct pressure of the foot to the ground. They were not designed to be pulled 
by vehicle, hand or animal. Further, they were not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 isan eo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes a commodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itselfinherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
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ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.1.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooters, as with other similar scooters, have relatively sturdy, yet small, 
lightweight, portable constructions. Both may accommodate various sized persons. Foot- 
propelled scooters with 100mm hard rubber wheels, like these, generally obtain a speed of 
4 mph, which is within the range of speeds of an adult walking briskly. Unlike a bicycle, 
designed for transportation, foot-propelled scooters are not fast enough to adequately 
flow with traffic on the street and cannot be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playingon scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
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1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothingin the headingrequired 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooters at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here 

For the reasons above we conclude that NY G83140 isin error. Accordingly, the instant 
foot-propelled scooters are classifiable under heading 9501, HTSUS, rather than heading 
8716, HTSUS. 

Holding: 

The “Slider” and “Skeeter” Aluminum Scooters are classified in subheading 
9501.00.40, HTSUS, which provides for “Wheeled toys designed to be ridden by children 
(for example, tricycles, scooters, pedal cars); dolls’ carriages and dolls’ strollers; partsand 
accessories thereof: wheeled toys designed to be ridden by children and parts and accesso- 
ries thereof: other.” 

Effect on Other Rulings: 

NY G83140, dated November 3, 2000, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 


MARVIN AMERNICK 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 9, 2002. 
CLA-2: RR:CR:GC 965756 DBS 
Category: Classification 
Tariff No. 9501.00.40 
Ms. JEANNINE MILLS 
ACADEMY SPORTS & OUTDOORS 
1800 North Mason Road 
Katy, TX 77449 


Re: Revocation of NY F86094; “Rollin’ On” Folding Scooter. 


DEAR MS. MILLs: 

In NY F86094, issued to you on May 24, 2000, the Director, National Commodity Spe- 
cialist Division, New York, classified the “Rollin’ On” Folding Scooter in subheading 
8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), as other as other 
vehicles not mechanically propelled. We have reconsidered the classification of this article 
and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of rulings classifying substantially similar merchandise was published on May 
29, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 22. Several comments were re- 
ceived, all in support of the proposed actions. This ruling was identified during the com- 
ment period. 
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Facts: 


Style-370 “Rollin’ On” Folding Scooter is made of aluminum and is imported inside a 
nylon carrying bag specifically designed to transport and protect the folded scooter when 
not in use. The scooter itself has a wheel diameter of 4 inches and its platform measures 
15% inches in length and 4 inches in width. It has adjustable handlebars that may be 
raised up to 34 inches or lowered to 26 inches depending on one’s height. The width of the 
handlebars extends 13.5 inches. The scooter is propelled by standing on the platform and 
pushing off the pavement with one’s leg. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 
8716.80 Other vehicles: 
8716.80.50 Other. 
x * + * x * a 
9501 Wheeled toys designed to be ridden by children (for example, tricycles, 


scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 
Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The “Rollin’ On” Folding Scooter was designed to be propelled by direct 
pressure of the foot to the ground. It was not designed to be pulled by vehicle, hand or ani- 
mal. Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 is aneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes acommodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggests a 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
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ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F. 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.I.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons. 
Foot-propelled scooters with 100mm hard rubber wheels, like this one, generally obtain a 
speed of 4 mph, which is within the range of speeds of an adult walking briskly. Unlike a 
bicycle, designed for transportation, foot-propelled scooters are not fast enough to ade- 
quately flow with traffic on the street and cannot be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playingon scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement is incidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
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scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that NY F86094 wasin error. Accordingly, the instant 
foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than heading 

716, HTSUS. 


Holding: 

The “Rollin’ On” Folding Scooter is classified in subheading 9501.00.40, HTSUS, which 
provides for “Wheeled toys designed to be ridden by children (for example, tricycles, scoot- 
ers, pedal cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled 
toys designed to be ridden by children and parts and accessories thereof: other.” 


Effect on Other Rulings: 


NY F86094, dated May 24, 2000, is hereby revoked. In accordance with 19 U.S.C 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, July 9, 2002. 
CLA-2: RR:CR:GC 965757 DBS 
Category: Classification 
Tariff No. 9501.00.40 
Ms. ALICE LU 
ATICO INTERNATIONAL USA, INC. 
503 S. Andrews Avenue 
Fort Lauderdale, FL 33301 


Re: Revocation of NY G80648; Foldable Rollerboard Scooter. 


DEAR Ms. Lu: 

In NY G80648, issued to you on August 23, 2000, the Director, National Commodity Spe- 
cialist Division, New York, classified the Foldable Rollerboard Scooter in subheading 
8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), as other as other 
vehicles not mechanically propelled. We have reconsidered the classification of this article 
and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of rulings classifying substantially similar merchandise was published on May 
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29, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 22. Several comments were re- 


ceived, all in support of the proposed actions. This ruling was identified during the com- 
ment period. 


Facts: 


The Foldable Rollerboard Scooter, Item # C65H-00350. The scooter is made of alumi- 
num alloy and has two 100 mm (4 in.) PU wheels. The handlebars are adjustable and can 
be raised to an approximate height of three feet. The rider stands on the Rollerboard and 
propels it by pushing off with one leg. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* * * * * * * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 

9501.00.40 Other. 

According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The Foldable Rollerboard Scooter was designed to be propelled by di- 
rect pressure of the foot to the ground. It was not designed to be pulled by vehicle, hand or 
animal. Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 isaneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes a commodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
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ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.L.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons. 
Foot-propelled scooters with 100mm hard rubber wheels, like this one, generally obtain a 
speed of 4 mph, which is within the range of speeds of an adult walking briskly. Unlike a 
bicycle, designed for transportation, foot-propelled scooters are not fast enough to ade- 
quately flow with traffic on the street and cannot be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F.2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
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scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothingin the headingrequired 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that NY G80648 was in error. Accordingly, the in- 
stant foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than head- 
ing 8716, HTSUS. 

If the carrying case is imported with the scooter in retail box then the carrying case is 
not subject to visa and quota restraints. However, if the carrying case is imported and sold 
separately then it would be classified elsewhere and possibly subject to applicable visa and 
quota restraints depending on the country of origin of the carrying case. 


Holding: 

The “Oxygen” brand scooter and carrying case are classified in subheading 9501.00.40, 
HTSUS, which provides for “Wheeled toys designed to be ridden by children (for example, 
tricycles, scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and accessories 


thereof: wheeled toys designed to be ridden by children and parts and accessories thereof: 
other.” 


Effect on Other Rulings: 

NY G80648, dated August 23, 2000, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT K] 


DEPARTMENT OF THE TREASURY, 
US. CuSTOMS SERVICE, 
Washington, DC, July 9, 2002. 
CLA-2: RR:CR:GC 965758 DBS 
Category: Classification 
Tariff No. 9501.00.40 
Ms. CAROL HAGYARD 
AN. DERINGER, INC. 
1010 Niagara Street 
Buffalo, NY 14213 


Re: Revocation of NY G83141; “Oxygen” Scooter and Carrying Case. 


DEAR Ms. HAGYARD: 

In NY G83141, issued to you on behalf of Seven Stars Sports, November 3, 2000, the 
Director, National Commodity Specialist Division, New York, classified the “Oxygen” 
Scooter in subheading 8716.80.50, Harmonized Tariff Schedule of the United States 
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(HTSUS), as other as other vehicles not mechanically propelled. We have reconsidered the 
classification of this article and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of rulings classifying substantially similar merchandise was published on May 
29, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 22. Several comments were re- 
ceived, all in support of the proposed action. Several comments were received, all in sup- 
port of the proposed actions. This ruling was identified during the comment period. 


Facts: 


The “Oxygen” Scooter has an aluminum frame and the handle can be adjusted to vary- 
ing heights. The literature depicts the scooter with two wheels. No dimensions were pro- 
vided; however the scooter appears to be similar in design and construction to other 
scooters being imported into the United States that we have classified. The scooter comes 
with a carrying case in a retail box and that they are not sold separately. The carrying case 
is made of nylon cloth with polypropylene waterproof coating back strap with 1-inch plas- 
tic buckle and silk screen logo. You state that some retail boxes are marked “Bonus Carry- 
ing Case.” 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 
8716.80 Other vehicles: 
8716.80.50 Other. 
* * * * * * * 
9501 Wheeled toys designed to be ridden by children (for example, tricycles, 


scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 
Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 
9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The “Oxygen” Scooter was designed to be propelled by direct pressure 
of the foot to the ground. It was not designed to be pulled by vehicle, hand or animal. Fur- 
ther, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toysincluded in this heading. 
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Heading 9501 is an eo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes a commodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F 3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not definedin the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.I.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons. 
Foot-propelled scooters with 100mm hard rubber wheels, like this one, generally obtain a 
speed of 4 mph, which is within the range of speeds of an adult walking briskly. Unlike a 
bicycle, designed for transportation, foot-propelled scooters are not fast enough to ade- 
quately flow with traffic on the street and cannot be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object hasa primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
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vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F.2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that NY G83141 was in error. Accordingly, the in- 
stant foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than head- 
ing 8716, HTSUS. 

If the carrying case is imported with the Scooter in retail box then the carrying case is 
not subject to visa and quota restraints. However, if the carrying case is imported and sold 
separately then it would be classified elsewhere and possibly subject to applicable visa and 
quota restraints depending on the country of origin of the carrying case. 


Holding: 
The “Oxygen” Scooter and Carrying Case are classified in subheading 9501.00.40, 
HTSUS, which provides for “Wheeled toys designed to be ridden by children (for example, 


tricycles, scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and accessories 


thereof: wheeled toys designed to be ridden by children and parts and accessories thereof: 
other.” 


Effect on Other Rulings: 


NY G83141, dated November 3, 2000, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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[ATTACHMENT L] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, July 9, 2002. 


CLA-2: RR:CR:GC 965760 DBS 
Category: Classification 


Tariff No. 9501.00.40 
Mr. ORLANDO RODRIGUEZ 


ALMACENES PITuwsSA, INC. 
PO. Box 839 

Hato Rey Station 

San Juan, PR 00919-0839 


Re: Revocation of NY G81605; “Speedy” Foldable Scooter. 


DEAR Mk. RODRIGUEZ: 

In NY G81605, issued to youon August 29, 2000, the Director, National Commodity Spe- 
cialist Division, New York, classified the “Speedy” Foldable Scooter in subheading 
8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), as other as other 
vehicles not mechanically propelled. We have reconsidered the classification of this article 
and now believe it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of rulings classifying substantially similar merchandise was published on May 
29, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 22. Several comments were re- 
ceived, all in support of the proposed actions. This ruling was identified during the com- 
ment period. 


Facts: 


The “Speedy” Foldable Scooter, Item # SC-08CR, is made of aluminum alloy and has 
100 mm (4 in.) PU cast wheels. The handlebars are foam covered. The scooter can support 


a weight of 160 kgs. (approx. 320 Ibs.). The scooter is not motorized. The scooter folds and 
collapses for storage into an imitation nylon carry bag that is included with the scooter. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


+ * 
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9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The “Speedy” Foldable Scooter was designed to be propelled by direct 
pressure of the foot to the ground. It was not designed to be pulled by vehicle, hand or ani- 
mal. Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 isan eo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes a commodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itselfinherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.I.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons. 
Foot-propelled scooters with 100mm hard rubber wheels, like this one, generally obtain a 
speed of 4 mph, which is within the range of speeds of an adult walking briskly. Unlike a 
bicycle, designed for transportation, foot-propelled scooters are not fast enough to ade- 
quately flow with traffic on the street and cannot be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playingon scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 
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Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scoo‘ers, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. 

For the reasons above we conclude that NY G81605 was in error. Accordingly, the in- 
stant foot-propelled scooter is classifiable under heading 9501, HTSUS, rather than head- 
ing 8716, HTSUS. 


Holding: 
The “Speedy” Foldable Scooter is classified in subheading 9501.00.40, HTSUS, which 
provides for “Wheeled toys designed to be ridden by children (for example, tricycles, scoot- 


ers, pedal cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled 
toys designed to be ridden by children and parts and accessories thereof: other.” 


Effect on Other Rulings: 


NY G81605, dated August 29, 2000, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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[ATTACHMENT M] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 9, 2002. 


CLA-2: RR:CR:GC 965517 DBS 
Category: Classification 


Tariff No. 9501.00.40 
Mr. JOSEPH R. HOFFACKER 


BARTHCO TRADE CONSULTANTS, INC. 
7575 Holstein Avenue 
Philadelphia, PA 19153 


Re: Modification of NY G83603; Scooter Hop-Up Repair Kit. 


DEAR MR. HOFFACKER: 

In NY G83603, issued to you on behalf of K.B. Toys, on November 9, 2000, the Director, 
National Commodity Specialist Division, New York, classified the items in the Scooter 
Hop-Up Repair Kit in various subheadings of the Harmonized Tariff Schedule of the 
United States (HTSUS), We have reconsidered the classification of certain articles in that 
kit and now believe the ruling, in part, to be incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of the above identified ruling was published on May 29, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 22. Several comments were received, all in support of the 
proposed actions. 


Facts: 


Scooter Hop-Up Repair Kit is used to upgrade two-wheeled, foot-propelled scooters. It 
consists of 2 100mm (4 in.) polyeurethane hand poured wheels, 4 ABEC speed bearings 
built into the wheels, 2 foam handles, grip tape, which provides an abrasive surface to the 
platform of a scooter, a sheet of decorative stickers, 2 Allen wrenches anda shoulder strap, 
for carrying the scooter. The NY ruling classified the wheels, foam handles and grip tape 
under subheading 8716.90.50, HTSUS, which provides for parts of trailers, semi-trailers 
and other vehicles not mechanically propelled. 


Issue: 


Whether certain parts of foot-propelled scooters are classifiable as parts of wheeled toys 
of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.90 Other vehicles: 

8716.90.50 Other. 


« * * a“ * * * 
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Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 
Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 
9501.00.40 Other. 


Customs has reconsidered the classification of numerous two-wheeled, foot-propelled 
scooters that had been classified in subheading 8716.80.50, HTSUS, as other vehicles not 
mechanically propelled. We found, in HQ 965510, 965511, 965512, 965513, 965514, 
965515 and 965516, all dated this date, that these scooters are properly classified in sub- 
heading 9501.00.40, HTSUS, as they are provide for eo nomine in heading 9501, HTSUS. 
As the scooters are now classified as scooters, replacement parts for scooters should be 
classified accordingly. See General EN to Chapter 95, HTSUS. Therefore, the wheels, the 
foam handles and the grip tape classified in NY G83603 as parts of other vehicles not me- 
chanically propelled can no longer be classified in heading 8716, HTSUS. Rather, they are 
classifiable as parts of the goods of heading 9501, HTSUS. 

For the reason above we conclude that NY G83603 was in error. 


Holding: 

The wheels, foam handles and grip tape of the Scooter Hop-Up Repair Kit are each clas- 
sified in subheading 9501.00.40, HTSUS, which provides for “Wheeled toys designed to be 
ridden by children (for example, tricycles, scooters, pedal cars); dolls’ carriages and dolls’ 
strollers; parts and accessories thereof: wheeled toys designed to be ridden by children and 
parts and accessories thereof: other.” 


Effect on Other Rulings: 


NY G83603, dated November 9, 2000, is hereby modified. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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(Slip Op. 02-61) 


NSK Ltp., NSK Corp, NTN Corp, NTN BEARING CORP OF AMERICA, 
AMERICAN NTN BEARING MANUFACTURING CoRP, NTN DRIVESHAFT. 
Inc.. NTN-BOWER CORP, AND TORRINGTON CoO., PLAINTIFFS AND 
DEFENDANT-INTERVENORS v. UNITED STATES, DEFENDANT, Koyo SEIKO 
Co., LTD., Koyo Corp oF U.S.A., NACHI-FUJIKOSHI CORP, NACHI AMERICA, 
INC., AND NACHI TECHNOLOGY, INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 98-07-02527 


Plaintiffs and defendant-intervenors, NSK Ltd. and NSK Corporation (collectively 
“NSK”), NTN Corporation, NTN Bearing Corporation of America, American NTN Bear- 
ing Manufacturing Corporation, NTN Driveshaft, Inc. and NTN-Bower Corporation (col- 
lectively “NTN”), and The Torrington Company (“Torrington”), move pursuant to 
USCIT R. 56.2 for judgment upon the agency record challenging various aspects of the De- 
partment of Commerce, International Trade Administration’s (“Commerce”) final deter- 
mination, entitled Final Results of Antidumping Duty Administrative Reviews of 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From 
France, Germany, Italy, Japan, Romania, Singapore, Sweden, and the United Kingdom 
(“Final Results”), 63 Fed. Reg. 33,320 (June 18, 1998), for the period of review (“POR”) 
from May 1, 1996, through April 30, 1997. 

Specifically, NSK argues that Commerce erred in: (1) calculating the constructed value 
profit by (a) excluding below-cost sales, and (b) applying Commerce’s methodology; (2) de- 
nying partial level-of-trade adjustment; and (3) treating repacking expenses in the United 
States as direct selling expenses. 

NTN maintains that Commerce erred in: (1) denying an adjustment to indirect selling 
expenses for interest incurred in financing cash deposits for antidumping duties; (2) in- 
cluding sample transactions for which no compensation was received; (3) refusing to ex- 
clude home market sales with high profits and home market sample sales from the 
dumping margin calculation; (4) disregarding sales to affiliated customers in Commerce’s 
calculation of normal value; (5) using the affiliated supplier’s cost of production for inputs 
in those cases when the cost was higher than the transfer price in Commerce’s calculation 
of cost of production and constructed value; (6) recalculating indirect selling expenses in- 
curred in the United States without regard to levels of trade; (7) recalculating normal val- 
ue based on sales of identical or similar merchandise before resorting to constructed value 
in instances where below-cost sales were disregarded; (8) disallowing a claim for level-of- 
trade adjustment; (9) calculating constructed export price profit without regard to levels 
of trade; (10) including profits from export price sales in Commerce’s calculation of 
constructed export price profit; and (11) recalculating home market indirect selling ex- 
penses without regard to levels of trade. 
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Finally, Torrington asserts that Commerce erred in: (1) accepting, as a direct adjust- 
ment to price, Koyo Seiko Co. and Koyo Corporations of U.S.A.’s (collectively “Koyo”) (a) 
home market lump sum billing adjustment, and (b) rebates; (2) accepting, as a direct ad- 
justment to price, NSK’s home market billing adjustment; and (3) accepting, as a direct 
adjustment to price, NTN’s home market discounts. 

Held: NSK’s motion for judgment on the agency record is granted in part and denied in 
part. NTN’s motion for judgment on the agency record is granted in part and denied in 
part. Torrington’s motion for judgment on the agency record is denied. Case is remanded 
to Commerce: (1) to determine whether NSK’s cylindrical roller bearings at issue are (a) 
complex merchandise that encompasses characteristics so numerous that the process of 
valuation shall be entrusted to Commerce’s discretion, or (b) merchandise that can be 
matched in accordance with the statutorily provided hierarchy; and (c) if Commerce con- 
cludes that NSK’s cylindrical roller bearings are merchandise that could be matched in 
accordance with the statutorily provided hierarchy, change Final Results, 63 Fed. Reg. 
33,320, accordingly; and (2) with regard to NTN’s minor inputs, to (a) either provide the 
Court with a sufficient and reasonable explanation of Commerce’s methodology; or (b) if 
Commerce is unable to do so, amend Final Results, 63 Fed. Reg. 33,320, accordingly. 

([NSK’s motion for judgment on the agency record is granted in part and denied in part. 
NTN’s motion for judgment on the agency record is granted in part and denied in part. 
Torrington’s motion for judgment on the agency record is denied. Case remanded. } 


(Dated July 8, 2002) 


Lipstein, Jaffe & Lawson, L.L.P (Robert A. Lipstein, Matthew P Jaffe and Grace W. 
Lawson) for NSK, plaintiff and defendant-intervenor. 

Barnes, Richardson & Colburn (Donald J. Unger, Kazumune V. Kano, Christine H. T. 
Yang and Clarice K. M. McCauley) for NTN, plaintiff and defendant-intervenor. 

Stewart and Stewart (Terence P Stewart, Geert De Prest and Lane S. Hurewitz) for Tor- 
rington, plaintiff and defendant-intervenor. 

Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis, Assistant Director); of counsel: Patrick V. Gallagher, Myles S. Getlan, John F- 
Koeppen and David R. Mason, Office of the Chief Counsel for Import Administration, 
United States Department of Commerce, for the United States, defendant. 

Powell, Goldstein, Frazer & Murphy LLP (Neil R. Ellis and Elizabeth C. Hafner) for 
Koyo, defendant-intervenor. 

O’Melveny & Myers LLP (Greyson L. Bryan and Michael A. Meyer) for Nachi, defendant- 
intervenor. 


OPINION 

TSOUCALAS, Senior Judge: Plaintiffs and defendant-intervenors, NSK 
Ltd. and NSK Corporation (collectively “NSK”), NTN Corporation, 
NTN Bearing Corporation of America, American NTN Bearing 
Manufacturing Corporation, NTN Driveshaft, Inc. and NTN-Bower 
Corporation (collectively “NTN”), and The Torrington Company (“Tor- 
rington”), move pursuant to USCIT R. 56.2 for judgment upon the 
agency record challenging various aspects of the Department of 
Commerce, International Trade Administration’s (“Commerce”) final 
determination, entitled Final Results of Antidumping Duty Adminis- 
trative Reviews of Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Ro- 
mania, Singapore, Sweden, and the United Kingdom (“Final Results”), 
63 Fed. Reg. 33,320 (June 18, 1998), for the period of review (“POR”) 
from May 1, 1996, through April 30, 1997. 

Specifically, NSK argues that Commerce erred in: (1) calculating the 
constructed value profit by (a) excluding below-cost sales, and (b) apply- 
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ing Commerce’s methodology; (2) denying partial level-of-trade adjust- 
ment; and (3) treating repacking expenses in the United States as direct 
selling expenses. 

NTN maintains that Commerce erred in: (1) denying an adjustment 
to indirect selling expenses for interest incurred in financing cash de- 
posits for antidumping duties; (2) including sample transactions for 
which no compensation was received; (3) refusing to exclude home mar- 
ket sales with high profits and home market sample sales from the 
dumping margin calculation; (4) disregarding sales to affiliated custom- 
ers in Commerce’s calculation of normal value; (5) using the affiliated 
supplier’s cost of production for inputs in those cases when the cost was 
higher than the transfer price in Commerce’s calculation of cost of pro- 
duction and constructed value; (6) recalculating indirect selling ex- 
penses incurred in the United States without regard to levels of trade; 
(7) recalculating normal value based on sales of identical or similar mer- 
chandise before resorting to constructed value in instances where be- 
low-cost sales were disregarded; (8) disallowing a claim for level-of-trade 
adjustment; (9) calculating constructed export price profit without re- 
gard to levels of trade; (10) including profits from export price sales in 
Commerce’s calculation of constructed export price profit; and (11) re- 
calculating home market indirect selling expenses without regard to 
levels of trade. 

Finally, Torrington asserts that Commerce erred in: (1) accepting, as 
a direct adjustment to price, Koyo Seiko Co. and Koyo Corporations of 
U.S.A.’s (collectively “Koyo”) (a) home market lump sum billing adjust- 
ment, and (b) rebates; (2) accepting, as a direct adjustment to price, 
NSK’s home market billing adjustment; and (3) accepting, as a direct 
adjustment to price, NT'N’s home market discounts. 


BACKGROUND 


The administrative review at issue covers the period of review from 
May 1, 1996, through April 30, 1997.1 Commerce published the prelimi- 
nary results of the subject review on February 9, 1998. See Notice of pre- 
liminary results of antidumping duty administrative reviews and 
partial termination of administrative reviews of Antifriction Bearings 
(Other Than Tapered Roller Bearings) And Parts Thereof From France, 
Germany, Italy, Japan, Romania, Singapore, Sweden, and The United 
Kingdom (“Preliminary Results”), 63 Fed. Reg. 6512. On June 18, 1998, 
Commerce published the Final Results at issue. See 63 Fed. Reg. 33,320. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994). 


l Since the administrative review at issue was initiated after January 1, 1995, the applicable law is the antidumping 
statute as amended by the Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994). See Torrington 
Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995). 
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STANDARD OF REVIEW 


In reviewing a challenge to Commerce’s final determination in an an- 
tidumping administrative review, the Court will uphold Commerce’s de- 
termination unless it is “unsupported by substantia! evidence on the 
record, or otherwise not in accordance with law * * *.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (1994). 


I. Substantial Evidence Test 


Substantial evidence is “more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to sup- 
port a conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 
(1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938)). Substantial evidence “is something less than the weight of the 
evidence, and the possibility of drawing two inconsistent conclusions 
from the evidence does not prevent an administrative agency’s finding 
from being supported by substantial evidence.” Consolo v. Federal Mar- 
itime Comm’n, 383 U.S. 607, 620 (1966) (citations omitted). Moreover, 
“(t]he court may not substitute its judgment for that of the [agency] 
when the choice is ‘between two fairly conflicting views, even though 
the court would justifiably have made a different choice had the matter 
been before it de novo.’” American Spring Wire Corp. v. United States, 
8 CIT 20, 22, 590 F. Supp. 1273, 1276 (1984) (quoting Penntech Papers, 
Inc. v. NLRB, 706 F2d 18, 22-23 (1st Cir. 1983) (quoting, in turn, Uni- 
versal Camera, 340 US. at 488)). 


II. Chevron Two-Step Analysis 


To determine whether Commerce’s interpretation and application of 
the antidumping statute is “in accordance with law,” the Court must un- 
dertake the two-step analysis prescribed by Chevron U.S.A. Inc. v. Natu- 
ral Resources Defense Council, Inc. (“Chevron”), 467 U.S. 837 (1984). 
Under the first step, the Court reviews Commerce’s construction of a 
statutory provision to determine whether “Congress has directly spo- 
ken to the precise question at issue.” Id. at 842. “To ascertain whether 
Congress had an intention on the precise question at issue, [the Court] 
employ([s] the ‘traditional tools of statutory construction.’” Timex VI, 
Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir. 1998) (citing Chevron, 
467 US. at 843 n.9). “The first and foremost ‘tool’ to be used is the stat- 
ute’s text, giving it its plain meaning. Because a statute’s text is Con- 
gress’s final expression of its intent, if the text answers the question, 
that is the end of the matter.” Jd. (citations omitted). Beyond the stat- 
ute’s text, the tools of statutory construction “include the statute’s 
structure, canons of statutory construction, and legislative history.” Id. 
(citations omitted); but see Floral Trade Council v. United States, 23 CIT 
20, 22 n.6, 41 F Supp. 2d 319, 323 n.6 (1999) (noting that “[n]Jot all rules 
of statutory construction rise to the level of a canon, however.” Citation 
omitted). 

If, after employing the first prong of Chevron, the Court determines 
that the statute is silent or ambiguous with respect to the specific issue, 
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the question for the Court becomes whether Commerce’s construction 
of the statute is permissible. See Chevron, 467 U.S. at 843. Essentially, 
this is an inquiry into the reasonableness of Commerce’s interpretation. 
See Fujitsu Gen. Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 
1996). Provided Commerce has acted rationally, the Court may not sub- 
stitute its judgment for the agency’s. See Koyo Seiko Co. v. United 
States, 36 F3d 1565, 1570 (Fed. Cir. 1994) (holding that “a court must 
defer to an agency’s reasonable interpretation of a statute even if the 
court might have preferred another”); see also IPSCO, Inc. v. United 
States, 965 F2d 1056, 1061 (Fed. Cir. 1992). The “[C]ourt will sustain 
the determination if it is reasonable and supported by the record as a 
whole, including whatever fairly detracts from the substantiality of the 
evidence.” Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 1077, 
699 F Supp. 938, 942 (1988) (citations omitted). In determining wheth- 
er Commerce’s interpretation is reasonable, the Court considers the fol- 
lowing non-exclusive list of factors: the express terms of the provisions 
at issue, the objectives of those provisions and the objectives of the anti- 
dumping scheme as a whole. See Mitsubishi Heavy Indus. v. United 
States, 22 CIT 541, 545, 15 F Supp. 2d 807, 813 (1998). 


DISCUSSION 
I. Commerce’s Calculation of Profit for Constructed Value 
A. Background 
The enactment of the URAA, which governs the case at bar, 


introduced a number of changes in the antidumping law. Specifically, 
the constructed value (“CV”) provisions relating to profit determina- 


tion were altered to provide for: (1) a preferable method based upon the 
actual amounts incurred and realized by the particular party being re- 
viewed, see 19 U.S.C. § 1677b(e)(2)(A) (1994); and (2) alternative meth- 
ods that are to be used when actual data are not available. See 19 U.S.C. 
§ 1677b(e)(2)(B) (1994). Specifically, Commerce is to rely in its calcula- 
tions on 


the actual amounts incurred and realized by the specific exporter or 
producer being examined in the * * * review for * * * profits, in con- 
nection with the production and sale of a foreign like product, in the 
ordinary course of trade, for consumption in the foreign country, 
{unless,] if the actual data are not available with respect to the[se] 
amounts * * *, then [Commerce is to rely in its calculations on: (1)] 
* * * the actual amounts incurred and realized by the specific ex- 
porter or producer being examined in the * * * review for * * * prof- 
its, in connection with the production and sale [of a foreign like 
product], for consumption in the foreign country, of merchandise 
that is in the same general category of products as the subject mer- 
chandise[; (2)] the weighted average of the actual amounts incurred 
and realized by exporters or producers that are subject to the * * * 
review (other than the exporter or producer described in clause 
[(1)]) for * * * profits, in connection with the production and sale of 
a foreign like product, in the ordinary course of trade, for consump- 
tion in the foreign country[;] or [(3)] the amounts incurred and real- 
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ized for * * * profits, based on any other reasonable method, except 
that the amount allowed for profit may not exceed the amount nor- 
mally realized by exporters or producers (other than the exporter or 
producer described in clause [(1)] in connection with the sale, for 
consumption in the foreign country, of merchandise that is in the 
same general category of products as the subject merchandise. * * * 


19 U.S.C. § 1677b(e) (1994). 

The URAA also amended the definition of the term “ordinary course 
of trade” to provide that below-cost sales that Commerce disregards in 
the determination of normal value (“NV”) under 19 U.S.C. § 1677b(a) 
(1994) fall outside the “ordinary course of trade.” Generally, 


[t]he term “ordinary course of trade” means the conditions and 
practices which, for a reasonable time prior to the exportation of the 
subject merchandise, have been normal in the trade under consid- 
eration with respect to merchandise of the same class or kind. 
[Commerce] shall consider the following sales and transactions, 
among others, to be outside the ordinary course of trade: * * * 
[s]ales disregarded under [19 U.S.C. §] 1677b(b)(1) [(1994)] * * *. 


19 U.S.C. § 1677(15) (1994). 

Section 1677b(b)(1) provides, in turn, that certain below-cost sales 
are to be disregarded in the determination of NV. Specifically, it provides 
that 


[if Commerce] determines that sales made at less than the cost of 
production[] * * * have been made within an extended period of 
time in substantial quantities, and [such sales] were not at prices 
which permit recovery of all costs within a reasonable period of 
time, such sales may be disregarded in the determination of [NV]. 
Whenever such sales are disregarded, [NV] shall be based on the re- 
maining sales of the foreign[-]like product in the ordinary course of 
trade. If no sales made in the ordinary course of trade remain, [NV] 
shall be based on [CV] of the merchandise. 


19 U.S.C. § 1677b(b)(1) (1994). 

Moreover, the Statement of Administrative Action (“SAA”), a docu- 
ment that represents an authoritative expression regarding the inter- 
pretation and application of the URAA for purposes of United States 
domestic law, provides that 19 U.S.C. § 1677b(e)(2)(A) 


establishes as a general rule that Commerce will base amounts for 
* * * profit only on amounts incurred and realized in connection 
with sales in the ordinary course of trade of the particular merchan- 
dise in question (foreign[-]like product). Commerce may ignore 
sales that it disregards as a basis for [NV], such as those disregarded 
because they are made at below-cost prices. 


H.R. Doc. 103-316 at 839 (1994), reprinted in 1994 U.S.C.C.A.N. 4040, 
4175-76. 

During the review at issue, Commerce, pursuant to 19 U.S.C. 
§ 1677b(e)(2)(A): (1) excluded below-cost sales for the purposes of calcu- 
lating CV profit; and (2) applied the “preferred method” for calculation 
of CV profit. See Final Results, 63 Fed. Reg. at 33,333-34. 
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B. Contentions of the Parties 


Commerce maintains that it “properly excluded the below-cost sales 
that [were] disregarded in [the] determin[ation of] NV” because 


[i]t is clear from the statutory language that the use of all sales, in- 
cluding below-cost sales, would have been appropriate only if Com- 
merce had, in fact, determined CV profit under the alternative 
methods provided in 19 U.S.C. § 1677b(e)(2)(B). This is so because 
the preferred method [under 19 U.S.C. §] 1677b(e)(2)(A) requires 
that the determination be based upon the production and sale of a 
foreign[-]like product in the “ordinary course of trade” and the 
term “ordinary course of trade” excludes below-cost sales that have 
been disregarded in determining NV. 


Def.’s Mem. Opp’n Pls.’ Mot. J. Agency R. (“Def.’s Mem.”) at 14-15 (re- 
lying on 19 U.S.C. §§ 1677(15) and 1677b(b)(1) and pointing out that 
only the alternative methods, unlike the preferred method, allow the de- 
termination of profit to be based on data other than the production and 
sale of a product in the “ordinary course of trade”). 

Responding to this statement by Commerce, NSK “abandon([ed] its 
claim that Commerce violated the antidumping law by calculating CV 
profit for ball bearings based on the entire database for above[—]cost 
sales,” see [NSK’s] Reply Mem. Supp. Mot. J. Agency R. (“NSK’s Re- 
ply”) at 1 (emphasis supplied), but asserts that Commerce must calcu- 
late CV profit for cylindrical roller bearings on a model or family basis 
when using the statutory preferred methodology. See id. Pointing to 
Commerce’s statement that “‘Section 1677(16) * * * establishes a de- 
scending hierarchy,” NSK asserts that this proposition dispenses with 
Commerce’s discretion and invalidates Commerce’s assertion that 
““(wlhere[] * * * the subject merchandise is complex, * * * the for- 
eign[-]like product typically embraces more than one of the categories 
established in [S]ection 1677(16), and Commerce’s selection of a partic- 
ular category will depend upon the particular circumstances.’” Id. at 2 
(quoting Def.’s Mem. at 17). NSK maintains that Commerce 


must examine each * * * category in order [of statutorily provided 
preference] and, once merchandise is presented that meets the cri- 
teria stated by a category, use the profit of that merchandise to cal- 
culate CV profit. 

Id. 

Torrington supports Commerce’s position and points out that Com- 
merce’s methodology was reasonable in view of the statutory mandate 
of the provisions involved. See Resp. Torrington, Def.-Intervenor, Rule 
56.2 Mots. NSK and NTN, Pls. (“Torrington’s Resp.”) at 9-12. 


C. Analysis 

During the review at issue, Commerce applied the “preferred” meth- 
od for calculating CV profit contained in 19 U.S.C. § 1677b(e)(2)(A). See 
Final Results, 63 Fed. Reg. at 33,333. Specifically, Commerce deter- 
mined an actual profit ratio for each respondent by: (1) first calculating 
for each respondent the profit for each sale of the foreign-like product in 
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the ordinary course of trade by subtracting all costs and expenses from 
the home market price; and then (2) aggregating the profit for all the 
respondent’s sales at the same level of trade (“LOT”) and dividing this 
profit by the respondent’s aggregate total cost for the same sales. See 
Preliminary Results, 63 Fed. Reg. at 6516. In doing so, Commerce relied 
on the fact that “foreign[-Jlike product” is defined in 19 U.S.C. 
§ 1677(16) as 


merchandise in the first of the following categories in respect of 
which a determination * * * can be satisfactorily made: (A) [t]he 
subject merchandise and other merchandise which is identical in 
physical characteristics with, and was produced in the same coun- 
try by the same person as, that merchandise[;] (B) [mJerchandise[] 
(i) produced in the same country and by the same person as the sub- 
ject merchandise, (ii) like that merchandise in component material 
or materials and in the purposes for which used, and (iii) approxi- 
mately equal in commercial value to that merchandise[;] (C) [mJer- 
chandise[] (i) produced in the same country and by the same person 
and of the same general class or kind as the merchandise which is 
the subject of the investigation, (ii) like that merchandise in the 
purposes for which used, and (iii) which the administering author- 
ity determines may reasonably be compared with that merchan- 
dise. 


19 U.S.C. § 1677(16) (emphasis supplied). 

Section 1677(16), same as a corresponding pre-URAA Section 19 
US.C. § 1677(16) (1988), establishes the approach for model matching. 
Specifically, Section 1677(16) first instructs Commerce to conduct a 
comparison using merchandise that is identical in physical characteris- 
tics. If such comparison is not feasible, Commerce must look for mer- 
chandise that is like that merchandise in component materials and in 
the purposes for which used. Finally, if neither identical nor like mer- 
chandise is available, Commerce must look for merchandise that is ei- 
ther: (1) produced in the same country and by the same person and of the 
same general class or kind as the merchandise which is the subject of the 
investigation; or (2) like that merchandise in the purposes for which it is 
used; or (3) which Commerce determines may reasonably be compared 
with that merchandise. See 19 U.S.C. § 1677(16)(C). Therefore, Section 
1677(16) establishes a descending hierarchy of preferential modes that 
Commerce must select for matching purposes. As Commerce correctly 
points out, the use of the term “determination” that “can be satisfactori- 
ly made” in the language of 19 U.S.C. § 1677(16)(C) indicates, however, 
that Commerce enjoys discretion in determining when to select a partic- 
ular category of the foreign-like product. See Def.’s Mem. at 17. 

Consequently, Commerce operated under an assumption that in the 
cases where 


the subject merchandise is complex, encompassing numerous char- 
acteristics [suitable] for matching [in accordance with different 
subcategories], the foreign[-]like product typically embraces more 
than one of the categories established in [Section 1677(16), [and, 
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therefore] Commerce’s selection of a particular category [should] 
depend upon the particular circumstances. 


Id. 

Thus, if either identical or similar merchandise is not available, mer- 
chandise of the “same general class or kind” as the subject merchandise 
could qualify as a foreign-like product.? Consequently, Commerce aggre- 
gated each respondent’s profits for the foreign-like products sold in the 
ordinary course of trade, explaining that 


an aggregate calculation that encompasses all foreign like products 
under consideration for normal value represents a reasonable in- 
terpretation of [the pertinent] section * * *. Moreover, [Commerce] 
believe[s] that, in applying the preferred method for computing CV 
profit * * *, the use of aggregate data results in a reasonable and 
practical measure of profit that [Commerce] can apply consistently 
in each case. By contrast, a method based on varied groupings of for- 
eign[-]like products, each defined by a minimum set of matching 
criteria shared with a particular model of the subject merchandise, 
would add an additional layer of complexity and uncertainty to an- 
tidumping duty proceedings without necessarily generating more 
accurate results. It would also make the statutorily preferred CV- 
profit method inapplicable to most cases involving CV. 


Final Results, 63 Fed. Reg. at 33,333. 
The SAA sets out the two situations in which the preferred CV profit 
method would be inapplicable: 


[19 U.S.C. § 1677b(e)(2)(B)] establishes alternative methods for 
calculating amounts for * * * profit in those instances where the 
method described in section [1677b(e)(2)(A)] cannot be used, either 
because there are no home market sales of the foreign[-]like prod- 
uct or because all such sales are at below-cost prices. 


H.R. Doc. 103-316 at 840, 1994 U.S.C.C.A.N. at 4176. 

In the case at bar, because the actual amounts for profit realized by 
NSK were available, Commerce applied the preferred method, as man- 
dated by Section 1677b(e)(2)(A), by aggregating those profits. The ap- 
plication, however, was justified only with respect to merchandise that 
“is complex [and] encompassing numerous characteristics,” accord 
Def.’s Mem. at 17, that is, merchandise that has no matching counter- 
part present in the review at issue. The arguments by Commerce, how- 
ever, cannot be warranted with regard to merchandise that can actually 
be matched in accordance with the statutorily provided hierarchy. The 
sole fact that grouping of merchandise into numerous categories for the 


2 Commerce is correct in its observation that the reference toa “foreign-like” product in Section 1677b(e)(2)(A) does 
not amount to a manifestation of congressional intent that profit be calculated upon the basis of merchandise that is 
identical to the subject merchandise. See Def.’s Mem. at 18. By its nature, CV becomes available for determining NV 
only when identical or similar home market merchandise is not available for comparison with United States sales be- 
cause there are no such home market sales or they were below-cost and, therefore, are disregarded. Thus, Congress 
could not have intended that Commerce limit the profit calculation under Section 1677b(e)(2)(A) to profit incurred in 
the production or sale of merchandise identical to the subject merchandise because, in that event, the “preferred” 
method provided in Section 1677b(e)(2)(A) would be applicable rarely, if ever. Therefore, Commerce could reasonably 
conclude that Section 1677b(e)(2)(A) provides for use of the actual amounts incurred and realized for profit in connec- 
tion with the production and sale of a foreign-like product. See id. 
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purpose of valuation, specifically: (1) a category of merchandise that is 
sufficiently complex and encompassing numerous characteristics; and 
(2) one or more categories of merchandise that could be matched in ac- 
cordance with the statutorily provided hierarchy, “would add an addi- 
tional layer of complexity,” Final Results, 63 Fed. Reg. at 33,333, cannot 
justify blatant disregard of a clear statutory requirement. See Timex 
VI, Inc., 157 F.3d at 882 (pointing out that “[b]ecause a statute’s text is 
Congress’[] final expression of its intent, if the text answers the ques- 
tion, that is the end of the matter”). 

NSK asserts that Commerce must calculate CV profit for cylindrical 
roller bearings on a model or family basis when using the statutory pre- 
ferred methodology. See NSK’s Reply at 2-8. The Court is provided with 
no sufficient explanation whether cylindrical roller bearings at issue 
are: (1) complex merchandise that encompasses characteristics so nu- 
merous that the process of valuation shall be entrusted to Commerce’s 
discretion; or (2) merchandise that can be matched in accordance with 
the statutorily provided hierarchy. If this Court is “to play [its] statuto- 
rily required role[] in reviewing Commerce’s determination[], it is im- 
portant that [the Court] ha[s] clear guidance from Commerce as to what 
[are the] actual[]” characteristics of the merchandise at issue. SKF USA 
Inc. v. United States, 263 F.3d 1369, 1383 (Fed. Cir. 2001). 

Therefore, the issue is remanded to Commerce to: (1) determine 
whether NSK’s cylindrical roller bearings at issue are (a) complex mer- 
chandise that encompasses characteristics so numerous that the pro- 
cess of valuation shall be entrusted to Commerce’s discretion, or 
(b) merchandise that can be matched in accordance with the statutorily 
provided hierarchy; and (2) if Commerce concludes that NSK’s cylindri- 
cal roller bearings are merchandise that could be matched in accordance 
with the statutorily provided hierarchy, change Final Results, 63 Fed. 
Reg. 33,320, accordingly. 


II. Commerce’s Refusal of a Partial Level-of-Trade Adjustment 
A. Background 


During the review at issue, Commerce identified two distinct com- 
mercial levels of trade (“LOTs”) for NSK: (1) original equipment 
manufacturers (“OEMs”) in the home market; and (2) aftermarket 
(“AM”) customers. See Final Results, 63 Fed. Reg. at 33,330. Commerce 
further determined that: (1) there was one constructed export price 
(“CEP”) LOT for NSK and two home market LOTs; (2) the CEP LOT 
was not the same as either one of the two home market LOTs; (3) there 
was no information on the record that would enable Commerce to quan- 
tify the price differences in the home market between the CEP LOT and 
either one of the two normal value (“NV”) LOTs, and make an LOT ad- 
justment. See id. Instead, because the home market LOTs were at a 
more advanced stage of distribution than the CEP LOT, Commerce 
made a CEP offset for all such sales. See id. Therefore, in comparing 
CEP LOT sales with NSK’s home market LOTs, Commerce applied a 
CEP offset to NV for all of NSK’s CEP transactions. See id. The CEP 
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offset applied by Commerce was the sum of indirect selling expenses in- 
curred on the home market sale up to the amount of indirect selling ex- 
penses incurred on the United States sale. See id. 


B. Contentions of the Parties 


While not contesting the manner in which Commerce determined the 
LOT of CEP or NV transactions, and agreeing with: (1) the LOT meth- 
odology used for home market OEM sales; and (2) Commerce’s conclu- 
sion that “there was no record information that would allow Commerce 
to quantify the downward price adjustment to adjust fully the AM NV 
[LOT] to the CEP [LOT],” NSK maintains that Commerce erred in 
“Commerce’s conclusion not to calculate a partial LOT adjustment * * * 
for CEP sales matched to AM NV sales based on the price differences be- 
tween OEM NV and AM NV sales.” Mem. P & A. Supp. NSK’s Mot. J. 
Agency R. (“NSK’s Mem.”) at 22 (emphasis omitted). Specifically, NSK 
claims that the pertinent statute and legislative history require Com- 
merce to make such a partial LOT adjustment. See id. at 22-23. More- 
over, examining the language of Koyo Seiko Co. v. United States, 22 CIT 
424, 427-28, 8 F Supp. 2d. 862, 865-66 (1998), NSK asserts that the dis- 
tinctions between Koyo Seiko Co., 22 CIT at 427-28, 8 F Supp.2d at 
865-66, and the case at bar support NSK’s conclusion that a partial LOT 
adjustment is warranted in the given circumstances. See NSK’s Mem. at 
25. 

Commerce maintains that Commerce properly denied NSK a partial 
LOT adjustment, operating under the mandates of 19 U.S.C. 
§§ 1677b(a)(7)(A) and 1677b(a)(7)(B) (1994) and in accordance with 
Commerce’s practice. See Def.’s Mem. at 26-32. Torrington supports 
Commerce’s position and asserts that Commerce’s reading and applica- 
tion of the pertinent statutory provisions was reasonable. See Torring- 
ton’s Resp. at 12-16. 


C. Analysis 


The relevant statute provides that LOT shall be calculated in the fol- 
lowing manner: 


The price described in [19 U.S.C. § 1677](1)(B) shall * * * be in- 
creased or decreased to make due allowance for any difference (or 
lack thereof) between the export price or constructed export price 
and the price described in [19 U.S.C. § 1677](1)(B) (other than a dif- 
ference for which allowance is otherwise made under this section) 
that is shown to be wholly or partly due to a difference in level of 
trade between the export price or constructed export price and nor- 
mal value, if the difference in level of trade[:] (i) involves the perfor- 
mance of different selling activities; and (ii) is demonstrated to 
affect price comparability, based on a pattern of consistent price dif- 
ferences between sales at different levels of trade in the country in 
which normal value is determined. 
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In a case described in the preceding sentence, the amount of the 
adjustment shall be based on the price differences between the two 
levels of trade in the country in which normal value is determined. 


19 U.S.C. § 1677b(a)(7)(A). 

Therefore, an LOT adjustment is to be made to price-based NV only 
for a difference that is shown to be wholly or partly due to a difference in 
LOT between the CEP (or export price) and NV. Conversely, the statute 
provides that 


[w]hen normal value is established at a level of trade which consti- 
tutes a more advanced stage of distribution than the level of trade of 
the constructed export price, but the data available do not provide 
an appropriate basis to determine under subparagraph * * * (ii) [of 
19 U.S.C. § 1677b(a)(7)(A)] a level of trade adjustment, normal val- 
ue shall be reduced by the amount of indirect selling expenses in- 
curred in the country in which normal value is determined on sales 
of the foreign[-]like product but not more than the amount of such 
expenses for which a deduction is made under Section 
1677a(d)(1)(D) of this title. 


19 U.S.C. § 1677b(a)(7)(B). 

In other words, 19 U.S.C. § 1677b(a)(7)(B) provides for a CEP offset. 
Accordingly, Commerce’s practice at the time of the review was to refuse 
to calculate an LOT adjustment in those cases where the home market 
data does not demonstrate that a CEP LOT exists with respect to any 
transactions. Commerce later on reduced this principle to writing, and 
the pertinent regulation provides that 


[Commerce] will determine that a difference in level of trade has an 
effect on price comparability only if it is established to the satisfac- 
tion of [Commerce] that there is a pattern of consistent price differ- 
ences between sales in the market in which normal value is 
determined: (i) [a]t the level of trade of the export price or 
constructed export price (whichever is appropriate); and (ii) [a]t the 
level of trade at which normal value is determined. 


19 C.ER. § 351.412(d) (1998) (emphasis supplied). 

The Court holds that Commerce’s conclusion that 19 U.S.C. 
§ 1677b(a)(7)(A) does not provide for LOT adjustments other than those 
based upon price differences in the home market between CEP LOT and 
NV LOT is reasonable. See, e.g., NSK Ltd. v. United States,25CIT__, 
170 F. Supp. 2d 1280 (2001); Torrington Co. v. United States, 25 CIT 
___, 146 F. Supp. 2d 845 (2001); SNR Roulements v. United States, 24 
CIT _, 118 F. Supp. 2d 1333 (2000); NTN Bearing Corp. of Am. v. 
United States, 24CIT__, 104 F Supp. 2d 110 (2000); Koyo Seiko Co., 
22 CIT 424, 8 F Supp. 2d 862. 

As Commerce correctly observes, the mere fact that the language of 
Section 1677b(a)(7)(A) of Title 19 employs the term “partly” could be 
reasonably interpreted as providing that 


where there is a home market pattern of price differences between 
the level of trade of the CEP and the [LOT] of the NV, Commerce 
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must adjust only for that portion of the price differences which is as- 
sociated with the difference in [LOT]. However, there is no indica- 
tion [in the statutory language or in the legislative history of the 
statute] that the pattern of price differences between two [LOTs] in 
the home market, absent a CEP [LOT] in the home market, [war- 
rants an LOT] adjustment(, whether it is] “whole” or “partial.” 


Def.’s Mem. at 30 (emphasis supplied) 
Commerce explained that 


[Commerce] may make [LOT] adjustments when there is “any dif- 
ference * * * between the export price or constructed export price 
and the normal value that is shown to be wholly or partly due to a 
difference in the level of trade between the export price or the 
constructed export price and normal value.” [Commerce, however, ] 
find[s] no explicit authority to make [an LOT] adjustment between 
two home-market [LOTs] where neither level is equivalent to the 
level of the [United States] sale. 


Final Results, 63 Fed. Reg. at 33,331 (citing 19 U.S.C. § 1677b(a)(7)(A)). 

The Court agrees. Indeed, 19 U.S.C. § 1677b(a)(7)(A) is particularly 
deferential to Commerce in circumstances in which Commerce calcu- 
lates a CEP offset in lieu of an LOT adjustment. Section 1677b(a)(7)(A) 
explicitly provides that the LOT adjustment need not be made where an 
“allowance is otherwise made” under the statute, and this statement en- 
compasses all alternative scenarios in which such allowance could be 
made. Therefore, the Court disagrees with NSK that Koyo Seiko Co., 22 
CIT at 427, 8 F Supp. 2d at 865, is distinguishable from the case at bar 
solely upon the basis that the plaintiff in Koyo Seiko Co., 22 CIT at 427, 8 
F Supp. 2d at 865, sought a full LOT adjustment based upon a 
constructed NV, whereas in the case at bar “actual price-based NVs exist 
by which Commerce can calculate a partial LOT adjustment.” NSK’s 
Mem. at 25. Section 1677b(a)(7)(A) only provides for LOT adjustments 
based upon price differences in the home market between the CEP level 
of trade and the NV level of trade. While the Court appreciates the point 
advanced by NSK, “Commerce’s interpretation * * * is reasonable, in 
light of the existence of the CEP offset to cover situations such as those 
at issue.” Koyo Seiko Co., 22 CIT at 429, 8 F Supp. 2d at 866. 

Based on the foregoing, the Court holds that Commerce reasonably: 
(1) interpreted 19 U.S.C. § 1677b(a)(7)(A) as a mandate precluding a 
partial LOT adjustment in those cases where the home market sales are 
not at the same LOT as the CEP LOT; and (2) denied NSK a partial LOT 
adjustment. 


III. Commerce’s Treatment of United States Repacking Expenses as 
Direct Selling Expenses 
A. Background 
NSK delivered the subject merchandise to unaffiliated customers in 
the United States from warehouses owned and operated by NSK. See 
NSK’s Mem. at 6. During the process of bringing the merchandise 
through NSK’s warehouses, NSK incurred a number of expenses. See 
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id. at 6~7. Consequently, NSK provided Commerce with a list of those 
expenses and included, among other items, the expenses incurred dur- 
ing United States repacking of the merchandise. See id. at 7. While re- 
ducing the United States price of the merchandise for all other expenses 
listed by NSK in accordance with 19 U.S.C. §§ 1677a(c)(2)(A) and 
1677a(d)(1)—(3) (1994), Commerce denied NSK an allowance for the re- 
packing expenses under 19 U.S.C. § 1677a(c)(2)(A) and, instead, treated 
NSK’s United States repacking expenses as direct selling expenses pur- 
suant to 19 U.S.C. § 1677a(d)(1)(B). See Preliminary Results, 63 Fed. 
Reg. at 6515; Final Results, 63 Fed. Reg. at 33,339. 
B. Contentions of the Parties 

NSK asserts that Commerce erred in treating NSK’s United States 
repacking expenses as direct selling expenses pursuant to 19 U.S.C. 
§ 1677a(d)(1)(B). NSK maintains that United States repacking ex- 
penses: (1) constitute expenses incidental to bringing the subject mer- 
chandise from the original place of shipment in a foreign country to the 
place of delivery within the United States; and (2) differ from direct sel- 
ling expenses associated with, for example, credit, guarantees, and war- 
ranties, that is, expenses that are entirely unrelated to the process of 
bringing the merchandise from the place of shipment to NSK’s unaffili- 
ated customers in the United States. See NSK’s Mem. at 26-29. There- 
fore, NSK concludes that its United States repacking expenses should 
have been deducted pursuant to 19 U.S.C. § 1677a(c)(2)(A). See id. 

Commerce reads 19 U.S.C. § 1677a(c)(2)(A) as a provision that applies 
to “transportation and other expenses, including warehousing ex- 
penses, incurred in bringing the subject merchandise from the original 
place of shipment in the exporting country to the place of delivery in the 
United States,” SAA, H.R. Doc. 103-316, at 823, reprinted in 1994 
U.S.C.C.A.N. at 4163, and thus, allows Commerce’s treatment of NSK’s 
repacking expenses as direct selling expenses. See Def.’s Mem. at 33-34. 
Commerce further explains that Commerce does not 


disagree with NSK[‘s] * * * charaterization [sic.] of repacking ex- 
pense as a warehousing expense. [Rather, Commerce] regard([s] re- 
packing expense as a direct selling expense because it was 
performed on individual products in order to sell the merchandise 
to the unaffiliated customer in the United States. Warehousing ex- 
pense, on the other hand, is merely an expense associated with stor- 
ing the merchandise in a location before or during the movement 
process. * * * [Rlepacking does not have to be performed in order 
for merchandise to be moved while warehousing may be required in 
the movement process. Thus, [Commerce] conclude[s] that [the 
United States] repacking expense is an expense associated with sel- 
ling the merchandise. 


Id. at 33 (quoting Final Results, 63 Fed. Reg. at 33,339, emphasis 
omitted). 

Torrington generally agrees with Commerce’s arguments. See Tor- 
rington’s Resp. at 16-19. Torrington notes that Commerce’s treatment 
of NSK’s repacking expenses as selling rather than movement expenses 
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is consistent with the statutory mandates of 19 U.S.C. §§ 1677a(c)(2)(A) 
and 1677a(d)(1)(B). See id. at 17-19. 


C. Analysis 


The Court is not convinced by NSK’s argument. First, Section 
1677(d)(1)(B) of Title 19 does not provide an exhaustive list of direct sel- 
ling expenses and, thus, its application cannot be limited only to the ex- 
penses associated with, for example, guarantees or warranties. See 19 
U.S.C. § 1677a(d)(1)(B); accord SAA, H.R. Doc. 103-316 at 823, re- 
printed in 1994 US.C.C.A.N. at 4163 (stating that direct selling ex- 
penses under § 1677a(d)(1)(B) are not limited to credit expenses, 
guarantees and warranties, but include “expenses which result from 
and bear a direct relationship to the particular sale in question”). There- 
fore, it was reasonable for Commerce to treat repacking expenses as di- 
rect selling expenses deductible pursuant to Section 1677(d)(1)(B) 
because the repacking “was performed on individual products in order 
to sell the merchandise to the unaffiliated customer in the United 
States.” Def.’s Mem. at 34 (quoting Final Results, 63 Fed. Reg. at 
33,339). 

Second, the Court finds that NSK’s United States repacking expenses 
were not incidental to bringing the subject merchandise from the origi- 
nal place of shipment to the place of delivery in the United States. Con- 
versely, the Court holds that Commerce acted reasonably in its refusal to 


view repacking expenses as movement expenses. The repacking of 
subject merchandise in the United States bears no relationship to 
moving the merchandise from one point to another. The fact that 
repacking is not necessary to move merchandise is borne out by the 
fact that the merchandise was moved from the exporting country to 
the United States prior to repacking. Rather, [Commerce] view(s] 
repacking expenses as direct selling expenses respondents incur on 
behalf of certain sales which [Commerce] deduct[s] pursuant to 
* * * [Section 1677a(d)(1)(B)] * * *, which directs [that CEP shall 
be reduced] by “expenses that result from, and bear a direct rela- 
tionship to, the sale, such as credit expenses, guarantees, and war- 
ranties.” 


Final Results, 63 Fed. Reg. at 33,339; accord RHP Bearings, Ltd. v. 
United States, 24 CIT , 120 F. Supp. 2d 1116 (2000). 

Therefore, the Court affirms Commerce’s decision to treat NSK’s re- 
packing expenses as direct selling expenses. See RHP Bearings, Ltd. v. 
United States,24CIT___, 110 F Supp. 2d 1043 (2000), vacated on other 
grounds, RHP Bearings, Ltd. v. United States, 288 F.3d 1334 (Fed. Cir. 
2002); NT'N Bearing Corp. of Am. v. United States,24CIT__—, 104 F 
Supp. 2d 110 (2000). 
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IV. Denial of an Adjustment to United States Indirect Selling Expenses 
for Interest Allegedly Incurred in Financing Cash Deposits for 
Antidumping Duties 


A. Background 


During the review at issue, NTN requested Commerce to make an ad- 
justment to NTN’s United States indirect selling expenses for interest 
allegedly incurred by NTN in financing cash deposits for antidumping 
duties. See Final Results, 63 Fed. Reg. at 33,347-48. Commerce denied 
the adjustment and deducted the entire amount of indirect selling ex- 
penses, including all interest, from NTN’s CEP See id. at 33,348. Com- 
merce explained that 


[Commerce] should not remove such financial expenses from re- 
ported indirect selling expenses under any circumstances because 
they do not bear directly on an expense that parties incur solely asa 
result of the antidumping duty order; this holds regardless of 
whether the party claims any link to antidumping duty deposits or 
other expenses, such as legal fees. As [Commerce] ha[s] stated pre- 
viously: money is fungible. If an importer acquires a loan to cover 
one operating cost, that may simply mean that it will not be neces- 
sary to borrow money to cover a different operating cost. 

Even if [NTN] has a loan amount that equals its cash deposits or 
can demonstrate a “paper trail” connecting the loan amount to cash 
deposits, [Commerce] do[es] not consider the loan amount to be re- 
lated to the cash deposits and will not remove it from the indirect 
selling expenses. Moreover, the result should not be different where 
an actual expense can not be associated in any way with the cash 
deposits. [Commerce] reject[s] imputation of an adjustment both 
for this reason [as well as another reason]: there is no real opportu- 
nity cost associated with cash deposits when the paying of such de- 
posits is a precondition for doing business in the United States. Asa 
result, [Commerce] ha[s] not accepted NTN’s reduction in indirect 
selling expenses based on actual borrowings to finance cash depos- 
its nor will [Commerce] accept such a reduction based on imputed 
borrowings. [Commerce] consider[s] all financial expenses the affil- 
iated importer incurred with respect to sales of subject merchan- 
dise in the United States to be indirect selling expenses * * *. 

Although [Commerce] ha[s] allowed removal of expenses for fi- 
nancing cash deposits in [one previous case, Commerce] reex- 
amined this issue * * * and concluded that the new policy best 
reflects commercial reality with respect to affiliated importer situa- 
tions. 


Id. (internal quotation and citations omitted). 


B. Contentions of the Parties 

NTN asserts that Commerce wrongly denied an adjustment to NTN’s 
United States indirect selling expenses for interest that NTN allegedly 
incurred in financing cash deposits for antidumping duties. See Rule 
56.2 Mot. and Mem. J. Agency R. Submitted Behalf Pls. and Def.-Inter- 
venors, NTN (“NTN’s Mem.”) at 7, 11-13. NTN contends that the de- 
nial is inconsistent with Commerce’s previous position that the costs 
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incurred solely in financing antidumping duty cash deposits cannot be 
categorized as selling expenses. See id. at 11 (citing Federal-Mogul Corp. 
vu. United States, 20 CIT 1438, 1440-41, 950 F Supp. 1179, 1182-83 
(1996), and Final Results of Antidumping Duty Administrative Reviews 
of Antifriction Bearings (Other than Tapered Roller Bearings) and Parts 
Thereof From France, Germany, Italy, Japan, Singapore, and the 
United Kingdom (“Previous Ruling”), 62 Fed. Reg. 2087,° 2104 (Jan. 15, 
1997)). 

Commerce maintains that Commerce’s denial of an adjustment to 
NTN’s United States indirect selling expenses for the expenses related 
to the financing of antidumping duty cash deposits reflected Com- 
merce’s reasonable reading and application of the statutory mandate. 
See Def.’s Mem. at 34-39. Torrington supports Commerce’s contention 
and points out that: (1) “allowing [United States] selling expenses to be 
reduced in the manner claimed by NTN runs counter to the purpose of 
the antidumping law, which is to discourage the unfair practice of dump- 
ing,” Torrington’s Resp. at 20; and (2) NTN failed to demonstrate that it 
actually incurred interest expenses attributable to financing payment 
of antidumping duty cash deposits. See id. at 21. 


C. Analysis 
1. Commerce’s Changes of Policy 


Agency statements provide guidance to regulated industries. While 
“‘an agency does not act rationally when it chooses and implements one 
policy and decides to consider the merits of a potentially inconsistent 
policy in the very near future,’” Transcom, Inc. v. United States, 24 CIT 

, , 123 F Supp. 2d 1372, 1381 (2000) (quoting ITT World Com- 
munications, Inc. v. FCC, 725 F.2d 732, 754 (D.C. Cir. 1984)), Commerce, 
in view of the rapidly-changing world of global trade and Commerce’s 
limited resources, should be able to rely on its “unique expertise and 
policy-making prerogatives.” Southern Cal. Edison Co. v. United States, 
226 F.3d 1349, 1357 (Fed. Cir. 2000). ““The power of an administrative 
agency to administer a congressionally created * * * program necessari- 
ly requires the formulation of policy * * *.’” Chevron 467 US. at 843 
(quoting Morton v. Ruiz, 415 U.S. 199, 231 (1974)). 

An agency decision involving the meaning or reach of a statute that 
reconciles conflicting policies “‘represents a reasonable accommodation 
of conflicting policies that were committed to the agency’s care by the 
statute, [and a reviewing court] should not disturb [an agency’s deci- 
sion] unless it appears from the statute or its legislative history that the 
accommodation is not one that Congress would have sanctioned.’” Jd. at 
845 (quoting United States v. Shimer, 367 U.S. 374, 382-83 (1961)). Fur- 
thermore, an agency must be allowed to assess the wisdom of its policy 
on a continuing basis. Under the Chevron regime, agency discretion to 
reconsider policies is inalienable. See id. at 843. Any assumption that 
Congress intended to freeze an administrative interpretation of a stat- 


3 The Court presumes that NTN, while citing to 62 Fed. Reg. 2087, intended to cite to 62 Fed. Reg. 2081 
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ute would be entirely contrary to the concept of Chevron which assumes 
and approves of an administrative agency’s ability to change their inter- 
pretations. See, e.g., Maier, PE. v. United States EPA, 114 F3d 1032, 
1043 (10th Cir. 1997), J.L. v. Social Sec. Admin., 971 F.2d 260, 265 (9th 
Cir. 1992), Saco Defense Sys. Div., Maremont Corp. v. Weinberger, 606 F- 
Supp. 446, 450-51 (D. Me. 1985). In sum, underlying agency interpreta- 
tive policies “are given controlling weight unless they are arbitrary, 
capricious, or manifestly contrary to the statute.” Chevron 467 U.S. at 
844. 


2. Commerce’s Determination at Bar 


Certain expenses incurred by the affiliated seller during the process of 
selling the subject merchandise in the United States are subject to de- 
duction from the CEP of the seller. See 19 U.S.C. § 1677a(d)(1). However, 
Section 1677a(d)(1) of Title 19 does not provide a closed and exhaustive 
list of such expenses. See id. Consequently, Commerce considers certain 
ancillary expenses as part of the incurred indirect expenses subject to 
deduction under Section 1677a(d)(1). For example, while antidumping 
duties and cash deposits have never been considered by Commerce as 
expenses deductible from United States price, see Final Results of Anti- 
dumping Duty Administrative Reviews of Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France, Germa- 
ny, Italy, Japan, Romania, Singapore, Sweden and the United Kingdom 
(“Later Ruling”), 62 Fed. Reg. 54,043, 54,079 (Oct. 17, 1997), interest 
expenses incurred in connection with selling activities in the United 
States were deemed deductible from United States price. See Final Re- 
sults, 63 Fed. Reg. at 33,348. Therefore, for those expenses that Com- 
merce deemed to be non-selling expenses, Commerce allowed an 
adjustment to indirect selling expenses. See id. 

For some period of time, Commerce’s practice was to deem financing 
interest of cash deposits as not a selling expense and, therefore, Com- 
merce did allow respondents that incurred financing interest of cash de- 
posits to deduct such interest from indirect selling expenses prior to the 
deduction of such indirect selling expenses from the CEP. See Previous 
Ruling, 62 Fed. Reg. at 2104. However, at a later point, Commerce reex- 
amined this practice and the policies underlying it. Specifically, Com- 
merce observed that 


[t]he statute does not contain a precise definition of what consti- 
tutes a selling expense. Instead, Congress gave [Commerce] discre- 
tion in this area. It is a matter of policy whether [Commerce] 
consider([s] there to be any financing expenses associated with cash 
deposits. [Commerce] recognize[s] that [Commerce] ha[s], to a lim- 
ited extent, removed such expenses from indirect selling expenses 
for such financing expenses in past reviews * * *. However, [Com- 
merce] ha[s] reconsidered [Commerce’s] position on this matter 
and ha[s] now concluded that this practice is inappropriate. 


Later Ruling, 62 Fed. Reg. at 54,079. 
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Commerce has the discretion to alter its policy, so long as Commerce 
presents a reasonable rationale for its departure from the previous prac- 
tice. See Chevron, 467 US. at 843, Timken Co. v. United States, 22 CIT 
621, 628, 16 F Supp. 2d 1102, 1106 (1998). Commerce explained its ra- 
tionale for the reconsideration as follows: 


Underlying [Commerce’s] logic * * * is an attempt to distinguish 
between business expenses that arise from economic activities in 
the United States and business expenses that are direct, inevitable 
consequences of the dumping order. 

Financial expenses allegedly associated with cash deposits are 
not a direct, inevitable consequence of an antidumping order. * * * 
Companies may choose to meet obligations for cash deposits in a va- 
riety of ways that rely on existing capital resources or that require 
raising new resources through debt or equity. * * * In fact, compa- 
nies face these choices every day regarding all their expenses and 
financial obligations. There is nothing inevitable about a company 
having to finance cash deposits and there is no way for [Commerce] 
to trace the motivation or use of such funds even if it were. 


* * * * * * * 


So, while under the statute [Commerce] may allow a limited ex- 
emption from deductions from [United States] price for cash depos- 
its themselves and legal fees associated with participation in 
dumping cases, [Commerce] do[es] not see a sound basis for extend- 
ing this exemption to financing expenses allegedly associated with 
financing cash deposits. * * * 

[Commerce] see[s] no merit to the argument that, since [Com- 


merce] do[es] not deduct cash deposits from [United States] price, 
[Commerce] should also not deduct financing expenses that are ar- 
bitrarily associated with cash deposits. To draw an analogy as to 
why this logic is flawed, [Commerce] also do[es] not deduct corpo- 
rate taxes from [United States] price; however, [Commerce] would 
not consider a reduction in selling expenses to reflect financing al- 
leged to be associated with payment of such taxes. 


Later Ruling, 62 Fed. Reg. at 54,079. 

The Court finds Commerce’s rationale for reconsideration convinc- 
ing. Cf Timken Co., 22 CIT at 628, 16 F Supp. 2d at 1106 (upholding 
Commerce’s reconsideration and noting that, while the Court could be 
concerned with Commerce’s sudden change in practice, Commerce is af- 
forded significant deference in its statutory interpretation). Moreover, 
the Court holds that Commerce’s current interpretation of Section 
1677a(d)(1) is reasonable. Accord Chevron, 467 U.S. at 845; Koyo Seiko 
Co. v. United States, 26 CIT _, __, 186 F. Supp. 2d 1332, 1337 
(2002); NTN Bearing Corp. of Am. v. United States, Rn 
186 F. Supp. 2d 1257, 1322 (2002). Therefore, the Court affirms Com- 
merce’s decision to deny an adjustment to NTN’s United States indirect 
selling expenses for interest allegedly incurred by NTN in financing 
NTN’s cash deposits for antidumping duties. 
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V. Commerce’s Decision to Include in United States Sales Database 
Sample Transactions that Were Allegedly Made for No 
Consideration 


A. Background 


In order to calculate a respondent’s margin of dumping, Commerce 
compares NV with export price (“EP”) or CEP EP and CEP are defined 
in 19 U.S.C. § 1677a(a) and (b) (1994), respectively. Each definition re- 
fers to the price at which the subject merchandise “is first sold * * *.” 19 
U.S.C. § 1677a(a) and (b) (emphasis supplied). In NSK Ltd. v. United 
States, 115 F3d 965 (Fed. Cir. 1997), the Court of Appeals for the Federal 
Circuit (“CAFC”) held that the usage of the term “sale” in 19 U.S.C. 
§ 1677a(a) and (b) indicates a reference to a transaction involving a ma- 
terial consideration. Specifically, the CAFC clarified that, in order to be 
considered a sale within the meaning of the antidumping law, a transac- 
tion must involve “both a transfer of ownership to an unrelated party 
and consideration.” NSK, 115 F3d at 975; accord SKF USA Ine. v. 
United States, 23 CIT 299; 53 F Supp. 2d 1330 (1999). 

In accordance with NSK, 115 F3d at 975, Commerce revised its policy 
with respect to sales of sample products. As a result of its revised policy, 
Commerce excludes from the margin calculation sample transactions 
for which a respondent has established that there is either no transfer of 
ownership or no receipts of a consideration. See, e.g., Later Ruling, 62 
Fed. Reg. at 54,070; Final Results, 63 Fed. Reg. at 33,342. Commerce, 
however, noticed that Commerce would not automatically exclude from 
its dumping analysis any transaction merely because the transaction is 
labeled by a respondent as a “sample sale.” Commerce explained that 


[iJn light of the CAFC’s opinion, [Commerce] ha[s] reevaluated and 
revised [its] policy with respect to sales of sample products. There- 
fore, pursuant to the CAFC’s opinion, [Commerce] now excludes 
from the margin calculation sample transactions for which a re- 
spondent has established that there is [either] no transfer of owner- 
ship [or] no consideration. 

This new policy does not mean that [Commerce] automatically 
excludes from analysis any transaction to which a respondent ap- 
plies the label “sample.” In fact, in these reviews, [Commerce] de- 
termined that there were instances where [Commerce] should not 
exclude such alleged samples from [Commerce’s] dumping analy- 
sis. It is well-established that the burden of proof rests with the 
party in possession of the needed information * * *. In several cases 
* * * respondents failed to demonstrate or to submit documenta- 
tion to show that their claimed sample sales lacked consideration. 
When respondents failed to support their sample claim, [Com- 
merce] did not exclude the alleged samples from [Commerce’s] 
margin analysis. Because the inclusion of zero-priced transactions 
in the home-market database would benefit respondents by lower- 
ing average normal value, however, [Commerce] excluded zero- 
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priced items from the home-market database when such 
unsupported transactions occurred in the home market. 


Final Results, 63 Fed. Reg. at 33,342. 
B. Contentions of the Parties 


NTN contends that Commerce acted contrary to NSK, 115 F3d 965, 
and SKF; 23 CIT 299, 53 F. Supp. 2d 1330, when it included NTN’s sam- 
ple sales in NT'N’s United States sales database. See NTN’s Mem. at 13. 

Commerce maintains that Commerce properly included NTN’s zero- 
priced United States sales in NT'N’s United States sales database and 
NTN’s dumping margin calculation as “facts available.” See Def.’s 
Mem. at 40-45. Specifically, Commerce maintains that this action was 
warranted since “NTN withheld information requested by Commerce 
which would have permitted Commerce to evaluate whether NTN re- 
ceived consideration for these transactions.” Jd. at 39-40. Torrington 
supports Commerce’s position and asserts that NTN’s zero-price trans- 
actions could be not free of broader forms of consideration as a part of 
some broad contractual agreement. See Torrington’s Resp. at 22-24. In 
addition, Torrington suggests that NTN could have been offering free 
samples to its clients as a part of a paid-for package, for example “ten 
[paid-for] units plus a [free] sample.”* See id. at 23 (internal quotation 
omitted). 


C. Analysis 


Commerce is correct in its reading of the language of NSK, 115 F3d at 
975, as stating that Commerce is not obligated to exclude any transac- 
tion from the United States sales database merely because such transac- 
tion is labeled as a sample sale. Cf Def.’s Mem. at 41. Similarly, 
Commerce is correct in its conclusion that nothing in the statutory man- 
date or in the holding of NSK, 115 F3d at 975, precludes Commerce from 
requiring a party to demonstrate that it received no consideration in re- 
turn for the samples. See id. 

During the review at issue, Commerce distributed its questionnaire 
that requested respondents to identify reported sample transactions by 
a pertinent code and, in addition: (1) define transactions placed in a 
sample sale category; (2) describe how the orders for these sales were 
communicated; (3) list documents available to demonstrate that these 
sales were samples; and (4) state whether the customer in question pur- 
chased these particular items before the date of the claimed sample sale 
and, if so, the amount of items previously purchased. See NTN’s Mem. 
Ex. 2. In response, NTN stated that the samples were provided to cus- 
tomers for the purpose of allowing the customer to determine whether a 
particular product is suited to the customer’s needs and described 
NTN’s process of furnishing samples as follows: (1) a customer requests 
a sample; (2) the sample is being coded and the order number is re- 


4 The Court will not entertain Torrington’s arguments since they are based on speculations rather than facts. As 
NTN correctly points out, “Torrington’s argument amounts to nothing more than conjecture [without] support from 
the factual evidence on the record.” Reply Pls. NTN Gov’t’s and Torrington’s Aug. 6, 1999, Opp’n Mem. and Resp. Br. 
(NTN’s Reply) at 5. 
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corded; and (3) there are no references made to the issue of whether the 
customer may have purchased the particular items previously. See id. 
NTN also clarified that a sample could be requested for any new applica- 
tion, regardless of previous furnishments of the same sample or pur- 
chases of the product identical to the sample. See id. Examining these 
responses, Commerce concluded that NTN failed to respond adequately 
to Commerce’s questions. See Def.’s Mem. at 43. Therefore, Commerce 
determined that it was appropriate to resort to facts available and to 
draw an adverse inference. See id. Commerce concluded that the infor- 
mation provided by NTN left Commerce in the dark on the issue of 
whether the items were provided as samples or as a discount in conjunc- 
tion with other sales. See id. at 48-44. Consequently, Commerce in- 
cluded NTN’s claimed sample sales in NTN’s United States sales 
database because Commerce expected NTN, the party in possession of 
the pertinent information, to carry the burden of producing that infor- 
mation, particularly when NTN was seeking a favorable adjustment or 
exclusion. See id., see also Final Results, 63 Fed. Reg. at 33,343. Specifi- 
cally, Commerce concluded that it was reasonable for Commerce to re- 
sort to “facts available” under 19 U.S.C. § 1677e(a)(2)(A) (1994) since 
Commerce’s determination was handicapped by NTN’s failure to clarify 
the history of parties receiving samples. See Def.’s Mem. at 43-44. 

While the Court disagrees with Commerce on the applicability of 19 
U.S.C. § 1677e(a)(2)(A) and the reference to the usage of “facts avail- 
able,”® the Court holds that Commerce’s decision to include the sales 
designated by NTN as sample ones in NT'N’s United States sales is rea- 
sonable. Indeed, the Court sees little reason in supplying and re-supply- 
ing and yet re-supplying the very same sample to the very same 
customer in order to persuade the customer to purchase the item, if such 
supplies are made within reasonably short periods of time. It would be 
even less logical to supply a sample to a client that has made a recent 
bulk purchase of the very item being sampled to the client. Therefore, 
Commerce’s interest in the history of the samples furnished to particu- 
lar clients was entirely legitimate. 

Commerce is correct in its observation that “[i]t is well settled that 
the party in possession of information has the burden of producing that 
information in order to obtain a favorable adjustment or exclusion.” 
Def.’s Mem. at 44 (relying on Zenith Elecs. Corp. v. United States, 988 
F.2d 1573, 1583 (Fed. Cir. 1993); Timken Co. v. United States, 11 CIT 
786, 804, 673 F Supp. 495, 513 (1987)). 

In the case at bar, NTN was the party either in possession of the infor- 
mation regarding the purchase history of its alleged samples, including 
the price and quantity for any prior or subsequent purchases of these 
products by the same or other customers, or the party obligated to create 
and preserve such information in order to obtain a more favorable mar- 


5 The statute provides that “[i]f * * * an interested party * * * withholds information that has been requested by 
[Commerce] * * *, [Commerce] shall * * * use the facts otherwise available in reaching the applicable determination 
***” 19 U.S.C. § 1677e(a)(2)(A) (emphasis supplied). Indeed, the process of including sample sales cannot be quali- 
fied as usage of facts otherwise available 
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gin. NTN’s failure to either trace or supply such information to Com- 
merce does not impose an obligation on Commerce to interpret the gaps 
of information in NTN’s favor. Indeed, the statutory mandate and the 
language of NSK, 115 F.3d at 975, applies only to those situations whena 
respondent can show that the transaction at issue was a sample sale for 
no consideration. Neither the statute nor NSK, 115 F3d at 975, encom- 
pass the infinite variety of situations where Commerce could hypothe- 
size that the transactions under review could have been sample sales for 
no consideration. As Commerce correctly observes, “NTN cannot be ex- 
cused from responding to Commerce’s questions because, in [NTN’s] 
view, the history of prior purchases of samples ‘does not affect the status 
of subsequent sales.’” Def.’s Mem. at 44 (quoting NTN’s Mem. Ex. 2). 
Indeed, it is for Commerce and not for the respondents to determine the 
relevancy of Commerce’s questions. 

Therefore, since the record does not contain necessary information, 
Commerce could reasonably conclude that the information missing 
would indicate that the transactions at issue were not sample sales for 
no consideration within the meaning of 19 U.S.C. § 1677a(a) and (b) and 
NSK, 115 F.3d 965. For these reason, the Court affirms Commerce’s de- 
cision to include NTN’s alleged samples in Commerce’s final dumping 
margin calculation. 


VI. Commerce’s Decision to Exclude from the Margin Calculation the 
Home Market Sales with High Profits and Home Market Sample 
Sales 


A. Background 


According to a pertinent provision, NV shall be based upon “the price 
at which the foreign[-]like product is first sold * * * in the ordinary 
course of trade * * *.” 19 U.S.C. § 1677b(a)(1)(B)(i). The term “ordinary 
course of trade” is defined as 


conditions and practices which, for a reasonable time prior to the 
exportation of the subject merchandise, have been normal in the 
trade under consideration with respect to merchandise of the same 
class or kind. [Commerce] shall consider the following sales and 
transactions, among others, to be outside the ordinary course of 
trade: (A) [s]ales disregarded under[19 U.S.C. §] 1677b(b)(1) 
[(1994);] (B) [t]ransactions disregarded under [19 U.S.C. §] 
1677b(f)(2). 


19 U.S.C. § 1677(15). 

Section 1677b(b)(1), in turn, addresses the issue of below-cost sales. 
Section 1677b(f)(2), respectively, deals with the issue of transactions be- 
tween affiliated parties. While both issues are irrelevant to the part of 
the determination being reviewed since neither below-cost sales nor 
transactions between affiliated parties were involved, there is a ques- 
tion as to what other transactions Commerce could consider to fall out- 
side the “ordinary course of trade.” Examining the statutory language, 
Commerce concluded that the term “among others” indicated that sales 
or transactions other than those involving below-cost sales or transac- 
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tions between affiliated parties could be considered outside the “ordi- 
nary course of trade.” See Def.’s Mem. at 46-49. 

Moreover, Commerce concluded that the usage of the term “among 
others” without particular definition of such “other” transactions indi- 
cated that Congress intended to grant Commerce broad discretion on 
the issue and enabled Commerce to devise an appropriate methodology 
for determining when sales are to be considered as outside the ordinary 
course of trade. See id. Commerce’s interpretation of the statutory man- 
date relied on an explanation contained in the SAA which provides that 


Commerce may consider other types of sales or transactions to be 
outside the ordinary course of trade when such sales or transactions 
have characteristics that are not ordinary as compared to sales or 
transactions generally made in the same market. Examples of such 
sales or transactions include merchandise produced according to 
unusual product specifications[] [or] merchandise sold at aberra- 
tional prices. 
* * * * * * * 


[Section 1677(15)] does not establish an exhaustive list, but [the 
statutory scheme] intends that Commerce will interpret [19 U.S.C. 
§ 1677(15)] in a manner which will avoid basing normal value on 
sales which are extraordinary for the market in question, particu- 
larly when the use of such sales would lead to irrational or unrepre- 
sentative results. 


H.R. Doc. 103-316 at 834, reprinted in 1994 U.S.C.C.A.N. at 4171. 
Therefore, in the case at bar, Commerce exercised its discretion and 
determined that NTN’s highly profitable sales and sample sales for 


which NTN received consideration were not demonstrated to be outside 
the ordinary course of trade. 


B. Contentions of the Parties 


NTN contends that Commerce erred in not excluding NTN’s home 
market sales with unusually high profit levels and home market sample 
sales from the margin calculation because they were outside the ordi- 
nary course of trade. See NTN’s Mem at 3-4, 7, 14-17. 

Commerce asserts that Commerce’s determination was a reasonable 
application of the statutory mandate and supported by substantial evi- 
dence. See Def.’s Mem. at 46-49. Torrington supports Commerce’s posi- 
tion and states that Commerce correctly included NTN’s sales alleged to 
be made outside the ordinary course of business in the NV calculation. 
See Torrington’s Resp. at 24. 


C. Analysis 


“Commerce has the discretion to decide under what circumstances 
highly profitable sales would be considered to be outside of the ordinary 
course of trade.” Koenig & Bauer-Albert AG v. United States, 22 CIT 
574, 589, 15 F Supp. 2d 834, 850 (1998), vacated on other grounds, Koe- 
nig & Bauer-Albert AG v. United States, 259 F.3d 1341 (Fed. Cir. 2001); 
Mitsubishi Heavy Indus. v. United States, 22 CIT 541, 568, 15 F Supp. 2d 
807, 830 (1998); Notice of Final Determination of Sales at Less Than 
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Fair Value: Large Newspaper Printing Presses and Components There- 
of, Whether Assembled or Unassembled, From Germany, 61 Fed. Reg. 
38,166, 38,178 (July 23, 1996); Notice of Final Determination of Sales at 
Less Than Fair Value: Large Newspaper Printing Presses and Compo- 
nents Thereof, Whether Assembled or Unassembled, From Japan, 61 
Fed. Reg. 38139 (July 23, 1996). 

Commerce explains that it refuses to exclude certain highly profitable 
sales from its calculation of profit for CV: (1) solely on the basis of a mere 
fact of certain sales having profits higher than those of numerous other 
sales; (2) because Commerce needs a showing of certain unique or un- 
usual characteristics related to the sales in question in order to consider 
the transactions outside the ordinary course of trade; and (3) in those 
situations where the respondent fails to provide credible information 
other than the numerical profit amounts to support the respondent’s 
contention that certain home market sales (a) have abnormally high 
profits, and (b) are outside ordinary course of trade, and such transac- 
tions may be considered by Commerce as made in ordinary course of 
trade. See Def.’s Mem. at 49 (relying on Zenith Elecs., 988 F:2d at 1583; 
Koenig & Bauer-Albert, 22 CIT 574, 15 F Supp. 2d 834; Mitsubishi 
Heavy Indus., 22 CIT 541, 568, 15 F Supp. 2d 807, 830). Consequently, 
Commerce’s determination whether the profits earned by a respondent 
in specific sales are abnormal rests upon a number of factors. See Final 
Rule on Antidumping Duties; Countervailing Duties (“Final Rule”), 62 
Fed. Reg. 27,296, 27,299 ( May 19, 1997). 


During the review at issue, Commerce rejected NTN’s argument that 
Commerce should exclude home market sample sales and sales with ab- 
normally high profits as outside the ordinary course of trade and stated 
that, 


[w]ith regard to home-market “sample” sales * * * claimed [to be] 
outside the ordinary course of trade, [Commerce’s] practice is to ex- 
clude home-market sales transactions from the margin calculation 
as outside the ordinary course of trade based on all the circum- 
stances particular to the sales in question. See Murata Mfg. Co. v. 
United States, [17 CIT 259, 264,] 820 F Supp. 603, 607 ( * * * 1993). 
With regard to NTN’s abnormally high-profit sales, the presence of 
profits higher than those of numerous other sales does not neces- 
sarily place the sales outside the ordinary course of trade. In order 
to determine that a sale is outside the ordinary course of trade due 
to abnormally high profits, there must be unique and unusual char- 
acteristics related to the sale in question which make it unrepresen- 
tative of the home market. See CEMEX, S.A. v. United States, 133 
F.3d [897,] 900 ([1998]). However, [NTN] has provided no informa- 
tion other than the numerical profit amounts to support its conten- 
tion that these home-market sales had abnormally high profits. 
The simple fact of high profits, standing alone, is not sufficient to 
find sales to be outside the ordinary course of trade. Accordingly, 
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[Commerce] ha[s] not excluded NTN’s “sample” sales with alleged- 
ly high profits in calculating normal value. 


Final Results, 63 Fed. Reg. at 33,344 (emphasis omitted). 

During the review, NTN, in support of its claim that samples and sales 
“with abnormally high profit levels” were not in the ordinary course of 
trade, asserted that: (1) any sale with a profit level greater than acertain 
percentage would be automatically deemed being outside the ordinary 
course of trade because that percentage was the greatest profit level in 
the range of profits at which most of the quantity of subject merchandise 
was sold; or (2) all sales with a profit level exceeding a certain percentage 
be treated as sales not in the ordinary course of trade because the major- 
ity of pieces sold above cost did not exceed this profit level. See NTN’s 
Mem. Ex. 2. However, the presence of profits higher than those of nu- 
merous other sales does not necessarily place the sales outside the ordi- 
nary course of trade. Accord Final Results, 63 Fed. Reg. at 33,344. Lack 
of showing that the transactions at issue possessed some unique and un- 
usual characteristics that made them unrepresentative of the home 
market made it reasonable for Commerce to include these transactions 
in NTN’s home market database. Cf NTN Bearing Corp. of Am. v. 
United States, 19 CIT 1221, 1229, 905 F. Supp. 1083, 1091 (1995) (stat- 
ing that “[w]ithout a complete explanation of the facts which establish 
the extraordinary circumstances rendering particular sales outside the 
ordinary course of trade, Commerce cannot exclude those sales from 
(NV]”). Therefore, the Court upholds Commerce’s decision to include 
NTN’s sample sales and sales with high profit in the margin calculation 
of NTN’s home market sales. 


VII. Commerce’s Decision to Disregard Sales to Affiliated Customers in 
the Calculation of Normal Value 


A. Background 


Under the relevant statute, Commerce may base NV on the price paid 
by a related party. See 19 U.S.C. § 1677b(a)(3) (1994). Commerce, how- 
ever, may exclude related party sales in certain situations. Specifically, 
Commerce’s regulation provides that, 


{i]fa producer or reseller sold such or similar merchandise to a a 
son related as described [19 U.S.C. § 1677(13)), [Commerce] ordi 
narily will calculate [NV] based on that sale only if satisfied that the 
price is comparable to the price at which the producer or reseller 
sold such or similar merchandise to a person not related to the sell- 
er. 


19 C.ER. § 353.45(a) (1996). 
Pursuant to the regulation, Commerce does not utilize the home mar- 
ket affiliated party sale unless the producer or reseller is able to demon- 


6 NTN’s alternative argument, namely, that the sample sales fall outside the ordinary course of trade because they 
are provided to customers for the sole purpose of allowing the customers to determine whether a particular product is 
suited for their needs, see NTN’s Mem. at 16, is equally unpersuasive for the same reason. See NTN Bearing Corp. of 
Am. v. United States, 25CIT___, 155 F Supp. 24.715 (2001); NSK Ltd., 25CIT___, 170 F. Supp. 2d 1280; Torrington 
Co.,25CIT__, 146 F. Supp. 2d 845. 
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strate that the transaction was made at arm’s length. See NEC Home 
Elecs., Lid. v. United States, 54 F.3d 736, 739 (Fed. Cir. 1995) (citing Mit- 
subishi Heavy Indus. v. United States, 17 CIT 1024, 1028-29, 833 F 
Supp. 919, 923 (1993)). To make the requisite showing, the respondent 
has to present evidence establishing to Commerce’s satisfaction that the 
prices charged to a related party were comparable to those charged to an 
unrelated party. See 19 C.FR. § 353.45(a). Commerce also established a 
practice to determine comparability by examining whether, on average, 
related party prices were equal to or greater than unrelated party prices. 
See, e.g., Final Results of Antidumping Duty Administrative Review of 
Gray Portland Cement and Clinker From Japan, 58 Fed. Reg. 48,826, 
48,829 (Sept. 20, 1993); Final Determination of Sales at Less Than Fair 
Value, Gray Portland Cement and Clinker From Mexico, 55 Fed. Reg. 
29,244, 29,250 (July 18, 1990). 


B. Contentions of the Parties 


NTN asserts that, in refusing to use affiliated party sales in its cal- 
culation of NV, Commerce: (1) erroneously applied its arm’s-length test; 
and (2) relied upon a methodology that was unlawful and not supported 
by substantial evidence. See NTN Mem. at 8, 17-19; NTN’s Reply at 
13-14. Specifically, NTN maintains that, since price is only one factor 
that affects comparability, Commerce, in its process of determining 
whether prices are comparable, should have examined other factors 
than price. See id. In addition, NTN points out that it is “inconsistent 
for [Commerce] to consider [other] factors [than price] in [Commerce’s] 
ordinary course of trade determination, while ignoring [other factors] 
when conducting [Commerce’s] arm’s[-]length test.”” NTN’s Reply at 
13. 

Commerce argues that the issue should not be entertained by the 
Court since Commerce believes that NTN failed to exhausts NTN’s ad- 
ministrative remedies with regard to this issue. See Def.’s Mem. at 
53-59. Alternatively, Commerce maintains that Commerce’s methodol- 
ogy is reasonable and in accordance with the broader mandate of 19 
U.S.C. § 1677b(a)(3). See id. at 55-57. Torrington supports Commerce’s 
assertion and points out that, in any event, NTN failed to propose “how 
these other factors should have affected Commerce’s determination.” 
Torrington’s Resp. at 26. 


C. Analysis 


1. Exhaustion of Administrative Remedies 


As a preliminary matter, Commerce asserts that the issue of whether 
Commerce erred in its decision to disregard NTN’s sales to affiliated 
customers in Commerce’s calculation of NV should not be entertained 


7 The Court is not convinced by the analogy drawn by NTN. There is a distinction between “ordinary course of trade” 
per se and “ordinary course of trade” among affiliated parties. While the former stands for a party’s average practice of 
dealing with the world at large, the latter means a combination of actual and implied agreements between affiliates. 
Indeed, it is not hard to fancy a situation where a party that trades widgets to the world on a set of conditions and at the 
price of a dollar per widget, sells the same merchandise to the party’s affiliates on the very same conditions but at a 
penny a widget. 
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by this Court since, according to Commerce, NTN failed to exhaust 
NTN’s administrative remedies. 

The exhaustion doctrine requires a party to present its claims to the 
relevant administrative agency for the agency’s consideration before 
raising these claims to the Court. See Unemployment Compensation 
Comm’n of Alaska v. Aragon, 329 U.S. 143, 155 (1946) (“A reviewing 
court usurps the agency’s function when it sets aside the administrative 
determination upon a ground not theretofore presented and deprives 
the [agency] of an opportunity to consider the matter, make its ruling, 
and state the reasons for its action”). There is, however, no absolute re- 
quirement of exhaustion in the Court of International Trade in non- 
classification cases. See Alhambra Foundry Co. v. United States, 12 CIT 
343, 346-47, 685 F Supp. 1252, 1255-56 (1988). Section 2637(d) of Title 
28 directs that “the Court of International Trade shall, where appropri- 
ate, require the exhaustion of administrative remedies.” By its use of 
the phrase “where appropriate,” Congress vested discretion in the 
Court to determine the circumstances under which it shall require the 
exhaustion of administrative remedies. See Cemex, S.A., 133 F3d at 905. 
Therefore, because of “judicial discretion in not requiring litigants to 
exhaust administrative remedies,” the Court is authorized to determine 
proper exceptions to the doctrine of exhaustion. Alhambra Foundry, 12 
CIT at 347, 685 F Supp. at 1256 (citing Timken Co. v. United States, 10 
CIT 86, 93, 630 F Supp. 1327, 1334 (1986), rev’d in part on other 
grounds, Koyo Seiko Co. v. United States, 20 F.3d 1156 (Fed. Cir. 1994)). 

The Court exercises its discretion to obviate exhaustion where: (1) re- 
quiring it would be futile, see Rhone Poulenc, S.A. v. United States, 7 CIT 
133, 135, 583 F Supp. 607, 610 (1984) (in those cases when “it appears 
that it would have been futile for plaintiffs to argue that the agency 
should not apply its own regulation”), or would be “inequitable and an 
insistence of a useless formality” as in the case where “there is no relief 
which plaintiff may be granted at the administrative level,” United 
States Cane Sugar Refiners’ Ass’n v. Block, 3 CIT 196, 201, 544 F Supp. 
883, 887 (1982); (2) asubsequent court decision has interpreted existing 
law after the administrative determination at issue was published, and 
the new decision might have materially affected the agency’s actions, 
see Timken, 10 CIT at 93, 630 F Supp. at 1334; (3) the question is one of 
law and does not require further factual development and, therefore, 
the court does not invade the province of the agency by considering the 
question, see id.; R.R. Yardmasters of Am. v. Harris, 721 F.2d 1332, 
1337-39 (D.C. Cir. 1983); and (4) the plaintiff had no reason to suspect 
that the agency would refuse to adhere to clearly applicable precedent. 
See Philipp Bros., Inc. v. United States, 10 CIT 76, 79-80, 630 F. Supp. 
1317, 1321 (1986). 

During the relevant period of time, Commerce’s regulations provided 
for the filing of “case briefs” by interested parties after the publication 
of the preliminary results. See 19 C.FR. §§ 353.38(c)(1)(ii) and 
(c)(2)(1996). The regulations specified that the “case briefs” had to con- 
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tain all the arguments that, in the submitter’s view, continued to be rele- 
vant to the final results. See id. In the Preliminary Results, Commerce 
stated that it “used sales to affiliated customers only where [Commerce} 
determined such sales were made at arm’s-length prices, i.e., at prices 
comparable to prices at which the firm sold identical merchandise to un- 
affiliated customers.” 63 Fed. Reg. at 6515. Thus, NTN was on notice 
that if Commerce disregarded NTN’s sales to affiliated customers, it 
would mean that Commerce had determined that such sales were not 
made at arm’s length because they were made at prices that were not 
comparable to prices at which the firm sold identical merchandise to un- 
related customers. See Def.’s Mem. at 54. Pursuant to Commerce’s regu- 
lations, NTN was obligated to raise that issue in NTN’s case brief. 
According to Commerce, “NTN’s case brief, however, did not raise the 
affiliated party issue.” Def.’s Mem. at 54 (citing NTN’s Mem. Ex. 1). 
Commerce, therefore, asserts that: (1) “[i]t would[] * * * be unjust to 
Commerce to require the agency to waste public resources [by] address- 
ing an issue which NTN had the opportunity to call to Commerce’s 
attention, but failed to do so,” Def.’s Mem. at 54 (citing Rhone Poulenc 
Inc. v. United States, 899 F.2d 1185, 1191 (Fed. Cir. 1990)); and (2) “NTN 
should be barred from arguing, for the first time before this Court, that 
Commerce applied its arm’s[—Jlength test erroneously.” See id. 

The Court disagrees. First of all, while NTN did not offer a lengthy 
discussion of the issue, see NTN’s Reply at 11; NTN’s Mem. Ex. 5, NTN 
provided Commerce with sufficient notice that the issue: (1) needs to be 
considered by Commerce; and (2) may be re-litigated at the Court. The 
purpose behind the doctrine of exhaustion is to prevent courts from pre- 
mature involvement in administrative proceedings, and to protect agen- 
cies “from judicial interference until an administrative decision has 
been formalized and its effects felt in a concrete way by the challenging 
parties.” Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 (1967); see also 
Public Citizen Health Research Group v. Comm’, FDA, 740 F.2d 21, 29 
(D.C. Cir. 1984) (pointing out that the “exhaustion doctrine * * * 
serv(es] four primary purposes: [(1)] it ensures that persons do not flout 
[legally] established administrative processes * * *; [(2)] it protects the 
autonomy of agency decision-making; [(3)] it aids judicial review by per- 
mitting factual development [of issues relevant to the dispute]; and [(4)] 
it serves judicial economy by avoiding [repetitious] administrative and 
judicial fact-finding * * *” and by resolving sole claims without judicial 
intervention.” Citation omitted). 

While a plaintiff cannot circumvent the requirements of the doctrine 
of exhaustion by merely mentioning a broad issue without raising a par- 
ticular argument, plaintiff's brief statement of the argument is suffi- 
cient if it alerts the agency to the argument with reasonable clarity and 
avails the agency with an opportunity to address it. See generally, Hor- 
mel v. Helvering, 312 U.S. 552 (1941); see also Rhone Poulenc, 899 F.2d at 
1191. An agency’s failure to address plaintiff's challenge, however, does 
not invoke the exhaustion doctrine and shall not result in forfeiture of 
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plaintiff's judicial remedies. See generally, B-West Imports, Inc. v. 
United States, 19 CIT 303, 880 F Supp. 853 (1995). An administrative 
decision not to address the issue cannot be dispositive of the question of 
whether or not the issue was properly brought to the agency’s attention. 
See, e.g., Allnutt v. United States DOJ, 2000 U.S. Dist. LEXIS 4060 (D. 
Md. 2000). 

Moreover, NTN is correct in its assertion that the issue squarely falls 
within futility exception. See Von Hoffburg v. Alexander, 615 F.2d 633, 
638 (1980) (stating that the exhaustion is futile if an agency: (1) consis- 
tently applies the challenged policy or methodology; (2) issues rules, reg- 
ulations or bulletins promulgating such policy or methodology; and 
(3) rejects similar challenges); see also Rhone Poulenc, S.A., 7 CIT at 
135, 583 F Supp. at 610; United States Cane Sugar Refiners’ Ass’n, 
3 CIT at 201, 544 F Supp. at 887. NTN brought the very same issue to 
Commerce’s attention twice before the review at issue was conducted 
and, in each of those situations, Commerce refused to look at factors oth- 
er than price when determining price compatibility. See Final Results of 
Antidumping Duty Administrative Reviews of Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From France, 
Germany, Italy, Japan, Singapore, and the United Kingdom, 62 Fed. 
Reg. 2081, 2122 (Jan. 15, 1997); Final Results of Antidumping Duty Ad- 
ministrative Reviews and Partial Termination of Administrative Re- 
views of Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Italy, Japan, Singapore, 
Sweden, and the United Kingdom, 61 Fed. Reg. 66,472, 66,511 (Dec. 17, 
1996). Therefore, the Court holds that not only did NTN sufficiently 
preserve the issue for consideration by this Court, but the exhaustion 
doctrine is inapplicable to the question of whether Commerce erred in 
its decision to disregard NTN’s sales to affiliated customers in the cal- 
culation of NV. 


2. Commerce’s Determination at Bar 


NTN argues that, in determining whether the prices were compara- 
ble, Commerce should not only have relied on whether or not the prices 
of the sales to affiliated parties were higher or lower than those of unre- 
lated parties, but also should have examined other factors as well. See 
NTN’s Mem. at 18. While the Court does not state that NTN’s conten- 
tion is entirely without merit, the Court cannot render Commerce’s 
methodology or the reasoning underlying it unreasonable.* See NSK 
Ltd. v. United States, 21 CIT 617, 969 F. Supp. 34 (1997), rev'd on other 
grounds, NSK Ltd. v. Koyo Seiko Co., 190 F.3d 1321 (Fed. Cir. 1999); 


8 NTN cites to NEC Home Elecs. Ltd. v. United States, 22 CIT 167, 171,3F. Supp. 2d 1451, 1455 (1998), for the propo- 
sition that “a standard which did not take into account factors other than price was ‘unreasonable and constitutes an 
abuse of discretion.” NTN’s Mem. at 19. NTN’s reliance on NEC Home Elecs., 22 CIT at 171, 3 F Supp. 2d at 1455, is, 
however, misplaced. The case applies to a scenario where the party being reviewed made no unrelated party sales, and, 
thus, the only price information it could produce was that of its sales to the related parties. See NEC Home Elecs., 22 
CIT at 171, 3 F Supp. 2d at 1455. Thus, in NEC Home Elecs. The Court recognized that where there were no sales to 
unaffiliated parties during the administrative review, it would be impossible to make a comparison of prices charged to 
unaffiliated parties with those charged to affiliated parties. In this case, no such situation exists because NTN made 
sales to both affiliated and unaffiliated parties during the administrative review, and Commerce determined that the 
prices were not comparable by comparing prices to affiliated and unaffiliated parties. 
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NTN Bearing Corp. of Am. v. United States, 19 CIT 1221, 1241, 905 F 
Supp. 1083, 1100 (1995); Micron Tech., Inc. v. United States, 19 CIT 829, 
846, 893 F. Supp. 21, 38 (1995); Usinor Sacilor v. United States, 18 CIT 
1155, 1158, 872 F Supp. 1000, 1004 (1994); accord Koyo Seiko, 36 F.3d at 
1570 (“[A] court must defer to an agency’s reasonable interpretation of 
a statute even if the court might have preferred another”); see also IPS- 
CO, Inc., 965 F.2d at 1061. 


VUI. Commerce’s Use of Affiliated Supplier’s Cost of Production for 
Inputs When the Cost Was Higher than the Transfer Price 


A. Background 


During the review at issue, Commerce used the higher of the transfer 
price or the actual cost in calculating cost of production (“COP”) and CV 
in situations involving inputs that NTN had obtained from affiliated 
producers. See Final Results, 63 Fed. Reg. at 33,337. Commerce ex- 
plained its decision as follows: 


[Commerce] disagree[s] with NTN that [Commerce] should accept 
in all instances its reported transfer prices for transactions be- 
tween affiliates. Pursuant to [19 U.S.C. § 1677b(f)(3) (1994)], in the 
case of a transaction between affiliated persons involving the pro- 
duction of a major input, [Commerce] may consider whether the 
amount represented as the value of the major input is less than its 
cost of production. In addition, [19 C.FR. § 351.407 (1998) provides 
that] the value of a major input purchased from an affiliated person 
will be based on the higher of: (1) the price paid by the exporter or 
producer to the affiliated person for the major input; (2) the amount 
usually reflected in sales of the major input in the market under 
consideration; or (3) the cost to the affiliated person of producing 
the major input. We have relied upon this methodology in past AFB 
reviews as well as in other cases. * * * 

In this case, in [Commerce’s] COP questionnaire [Commerce] 
asked NTN to provide a list of the major inputs it received from af- 
filiated parties which it used to produce the merchandise under re- 
view. NTN responded to the question by directing [Commerce] to 
several exhibits. These exhibits listed the inputs NTN considered to 
be major inputs and provided the respective transfer prices and cost 
information for the inputs. [Commerce] examined this information 
and determined that in some instances the company’s reported 
transfer prices were less than their respective COP As there were 
no other market prices available in most instances, [Commerce] re- 
stated NTN’s COP and CV in the instances where the affiliated sup- 
plier’s COP for inputs used to manufacture the merchandise under 
review was higher than the transfer price. 


Id., 63 Fed. Reg. at 33,337 (assumed to be relying on Final Results of An- 
tidumping Administrative Reviews of Certain Corrosion-Resistant Car- 
bon Steel Flat Products and Certain Cut-to-Length Carbon Steel Plate 
From Canada, 62 Fed. Reg. 18,448 (Apr. 15, 1997)). 
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B. Contentions of the Parties 


NTN alleges that Commerce erroneously used the affiliated suppli- 
er’s COP for inputs when it was higher than the transfer price. See 
NTN’s Mem. at 8, 20-21; NTN’s Reply at 16-18. Specifically, NTN 
maintains that Commerce misapplied 19 U.S.C. § 1677b(f)(3). See id. 

Commerce contends that Commerce acted in accordance with the 
statutory mandate and applied the provision reasonably under the cir- 
cumstances. See Def.’s Mem. at 63-68. Torrington supports Com- 
merce’s position and asserts that Commerce properly restated NTN’s 
COP and CV in the instances where the affiliated supplier’s COP for in- 
puts used to manufacture the merchandise was higher than the transfer 
price. See Torrington’s Resp. at 27-29. 


C. Analysis 


The special rules for the calculation of COP and CV contained in the 
pertinent provision state that, in a transaction between affiliated per- 
sons, either the transaction or the value of a major input may be disre- 
garded. See 19 U.S.C. § 1677b(f). The part of the statutory provision 
addressing transactions that may be disregarded reads as follows: 


A transaction directly or indirectly between affiliated persons may 
be disregarded if, in the case of any element of value required to be 
considered, the amount representing that element does not fairly 
reflect the amount usually reflected in sales of merchandise under 
consideration in the market under consideration. Ifa transaction is 
disregarded under the preceding sentence and no other transac- 
tions are available for consideration, the determination of the 
amount shall be based on the information available as to what the 
amount would have been if the transaction had occurred between 
persons who are not affiliated. 


19 U.S.C. § 1677b(f)(2). 

The so-called “major input rule,” or the part of the statutory provision 
addressing the value of a major input that may be disregarded, states, in 
turn, that, 


[i}f, in the case of a transaction between affiliated persons involving 
the production by one of such persons of a major input to the mer- 
chandise, [Commerce] has reasonable grounds to believe or suspect 
that an amount represented as the value of such input is less than 
the cost of production of such input, then [Commerce] may deter- 
mine the value of the major input on the basis of the information 
available regarding such cost of production, if such cost is greater 
than the amount that would be determined for such input under 
paragraph [19 U.S.C. § 1677b(f)(2)]. 


19 U.S.C. § 1677b(f)(3). 

One of the elements of value to be considered in the calculation of 
COP which is referred to in Section 1677b(f)(2), is the cost of manufac- 
turing and fabrication. See 19 U.S.C. § 1677b(b)(3)(A) (1994). Section 
1677b(b)(3)(A) shall be read in conjunction with 19 U.S.C. 
§§ 1677b(f)(2) and 1677b(f)(3) that authorize Commerce, in calculating 
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COP and CV, to: (1) disregard a transaction between affiliated persons if 
the amount representing an element does not fairly reflect the amount 
usually reflected in sales of merchandise under consideration in the 
market under consideration; and (2) determine the value of the major 
input on the basis of the information available regarding COP if Com- 
merce has reasonable grounds to believe or suspect that an amount rep- 
resented as the value of the input is less than the COP of the input. 

In determining whether transaction prices between affiliated persons 
fairly reflect the market, Commerce’s practice has been to compare the 
transaction prices with market prices charged by unrelated parties. 
Commerce’s practice was later reduced to writing in 19 C.ER. § 351.407 
(1998), a regulation which implements 19 U.S.C. § 1677b(f). Comment- 
ing on the regulation, Commerce stated that it 


believes that the appropriate standard for determining whether in- 
put prices are at arm’s length is its normal practice of comparing 
actual affiliated party prices to or from unaffiliated parties. This 
practice is the most reasonable and objective basis for testing the 
arm’s length nature of input sales between affiliated parties, and is 
consistent with [19 U.S.C. § 1677b(f)(2]. 


Def.’s Mem. at 61 n. 16. 

Pursuant to the major input rule contained in 19 U.S.C. § 1677b(f)(3), 
in calculating COP or CV, Commerce values a major input purchased 
from an affiliated supplier using the highest of the following: (1) the 
transfer price between the affiliated parties; (2) the market price be- 
tween unaffiliated parties; (3) and the affiliated supplier’s COP for the 
major input, see, e.g., Final Results of Antidumping Duty Administra- 
tive Review of Silicomanganese From Brazil, 62 Fed. Reg. 37,869, 
37,871-—72 (July 15, 1997); Notice of Final Determination of Sales at Less 
Than Fair Value: Certain Steel Concrete Reinforcing Bars From Turkey, 
62 Fed. Reg. 9737, 9746 (Mar. 4, 1997); Previous ruling, 62 Fed. Reg. at 
2115, since, in Commerce’s view, the affiliation between the respondent 
and its suppliers “creates the potential for the companies to act in a 
manner that is other than arm’s length” and gives Commerce reason to 
analyze the transfer prices for major inputs. Def.’s Mem. at 62-63. In 
addition, if Commerce disregards sales that failed the below-cost sales 
test pursuant to 19 U.S.C. § 1677b(b)(1) in the prior review with respect 
to merchandise of the respondent being reviewed, Commerce, has “rea- 
sonable grounds to believe or suspect” that sales under consideration 
might have been made at prices below the COP See 19 US.C. 
§ 1677b(b)(2)(A)(ai) (1994). 

Commerce disregarded sales that failed its cost test under 19 U.S.C. 
§ 1677b(b) (1994) during the previous review with respect to NTN’s 
merchandise. For this reason, Commerce concluded that it had reason- 
able grounds to believe or suspect that sales of the foreign like product 
under consideration may have been made at prices below the COP Ac- 
cord 19 U.S.C. § 1677b(b)(2)(A)(ii). Therefore, Commerce initiated a 
COP investigation of sales by NTN in the home market. See Preliminary 
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Results, 63 Fed. Reg. at 6515. As part of its investigation, Commerce dis- 
tributed a questionnaire, which, in pertinent part, requested NTN to 
provide COP and CV information. See Def.’s Mem. at 63. Specifically, 
Commerce requested NTN to: (1) list all inputs used to produce the mer- 
chandise under review; (2) identify those inputs that NTN received 
from affiliated persons; (3) provide the name of the affiliated persons 
from whom each input was received; (4) list the major inputs received 
from affiliated persons and used to produce the merchandise under re- 
view; and (5) provide the per unit cost of production incurred by the af- 
filiated person in producing the major input and to specify the basis used 
by NTN to value each major input for purposes of computing the sub- 
mitted COP and CV amounts. See id. In response, NTN referred Com- 
merce to a number of NTN’s exhibits and stated, among other things, 
that transfer price was used in computing COP and CV. See Def.’s Mem. 
Ex. 1 (proprietary version). NTN also indicated that, for submission 
purposes, NTN used the transfer price for transactions with affiliated 
persons regardless of whether the transfer price was above or below the 
suppliers actual COP or above or below market prices. See Def.’s Mem. 
at 64. Therefore, consistent with its interpretation of 19 U.S.C. 
§§ 1677£(2) and 1677f(3), Commerce used the higher of the transfer 
price or the actual cost in calculating COP and CV in the situations 
where NTN used parts purchased from affiliated persons. See Final Re- 
sults, 63 Fed. Reg. at 33,337. 

While NTN argues that there is no record evidence that the affiliated 
party inputs did not “fairly reflect the amount usually reflected in the 
sales of merchandise under consideration” and that the statute makes 
no reference to cost, see NTN’s Mem. at 20 (relying on 19 U.S.C. 
§ 1677b(f)(2)), the Court holds that Commerce acted reasonably and in 
accord with 19 U.S.C. § 1677b(f)(3) when it chose to determine the value 
of a major input on the basis of the information available regarding COP 
See Final Results, 63 Fed. Reg. at 33,337; accord NTN Bearing Corp. of 
Am.,26CIT ___,186F Supp. 2d 1257; SKF USA Inc. v. United States, 24 
CIT __, 116 F Supp. 2d 1257 (2000); Timken Co. v. United States, 21 
CIT 13138; 989 F. Supp. 234 (1997). 

Alternatively, NTN argues that 19 U.S.C. § 1677b(f)(3) does not sup- 
port Commerce’s methodology because the use of 19 U.S.C. 
§ 1677b(f)(3) is only permitted for “major inputs” and Commerce ap- 
plied the major input rule to any input from an affiliated person, thus 
failing to discriminate between major and minor inputs. See NTN’s 
Mem. at 20-21. The Court agrees. Commerce’s methodology lacks any 
stated reasoning as to why the “major input rule” should apply to minor 
inputs. See Torrington Co. v. United States, 25CIT__, 146 F. Supp. 2d 
845 (2001). While the Court is unaware as to what extent these particu- 
lar shortcomings of Commerce’s methodology affected the determina- 
tion at bar, the Court disagrees with Commerce’s conclusion that the 
determination at issue was not erroneous simply because NTN’s brief 
filed with this Court has failed to point to a specific “minor” input for 
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which Commerce actually used COP rather than transfer value. If NTN 
provided Commerce with sufficient record evidence to discriminate be- 
tween “major” and “minor” inputs, it was Commerce’s obligation to ei- 
ther: (1) exclude “minor” inputs from the reach of Commerce’s 
methodology reserved for “major” inputs; or (2) articulate why Com- 
merce’s “major input” methodology is equally applicable to “minor” or 
any inputs. Therefore, the Court: (1) affirms Commerce’s decision to 
use NTN’s affiliated supplier’s COP for major inputs when COP was 
higher than the transfer price; and (2) remands the issue to Commerce 
with regard to NTN’s minor inputs so Commerce would: (a) either pro- 
vide the Court with a sufficient and reasonable explanation of Com- 
merce’s methodology; or (b) if Commerce is unable to do so, amend Final 
Results, 63 Fed. Reg. 33,320, accordingly. 


IX. Commerce’s Recalculation of NTN’s United States Indirect Selling 
Expenses Without Regard to Levels of Trade 

During the review, Commerce used NTN’s United States indirect sel- 
ling expenses as reported by NTN. See Preliminary Results, 63 Fed. Reg. 
at 6515. Consequently, Torrington asserted that Commerce should not 
use NT'N’s United States selling expenses based on LOTs because, ac- 
cording to Torrington, NTN’s reporting rationale was not supported by 
the record. See Def.’s Mem. at 66. Commerce agreed with Torrington 
and observed that 


due to a ministerial error, [Commerce] did not revise NTN’s report- 
ing of U.S. indirect selling expenses for [Preliminary Results, 63 
Fed. Reg. at 6515]. [Commerce] ha[s] corrected the problem for /Fi- 


nal Results, 63 Fed. Reg. at 33,320). 


Id. at 66-67 (citing Mem. from Greg Thompson, May 20, 1999). 

NTN alleges that in the Final Results, 63 Fed. Reg. at 33,329, Com- 
merce erroneously recalculated NTN’s United States indirect selling 
expenses without regard to LOTs. See NTN’s Mem. at 5, 21-22. Com- 
merce maintains that the amendment by Commerce entered in accor- 
dance with Memorandum by Greg Thompson was supported by 
substantial evidence on the record. See Def.’s Mem. at 67. Torrington 
supports Commerce’s position. See Torrington’s Resp. at 29-31 (citing 
NTN Bearing Corp. of Am., 19 CIT at 1233-35, 905 F Supp. at 1094-95). 

The Court agrees with NTN’s observation that it would be anomalous 
for Commerce to determine that there were different LOTs in the 
United States and Japanese markets for NTN’s sales of subject mer- 
chandise while, at the same time, allocate NTN’s indirect selling ex- 
penses without regard to LOTs if, and only if, Commerce could actually 
match and compare the LOTs at issue. NTN, purports to show this 
Court its entitlement to the adjustment through a hypothesis, but NTN 
does not show that its allocation methodology actually quantifies the 
United States indirect selling expenses incurred at different LOTs. Cf 
NSK Lid.,25CIT__, 170 F Supp. 2d 1280; NT'N Bearing Corp. of Am., 
24CITat__—, 104 F Supp. 2dat 131-33; NT'N Bearing Corp. of Am., 19 
CIT at 1233-34, 905 F Supp. at 1094-95; NSK Ltd., 21 CIT at 635, 969 F 
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Supp. at 54. In the case at bar, the only quantification of the expenses 
offered by NTN is the allocation itself. Therefore, Commerce’s decision 
to recalculate NTN’s United States indirect selling expenses without re- 
gard to LOTs is affirmed. 


X. Commerce’s Calculation of Normal Value Based on Sales of Identical 
or Similar Merchandise Before Resorting to Constructed Value in 
Instances Where Below-Cost Sales Were Disregarded 


A. Background 


Based upon the pre-URAA version of the antidumping law, the CAFC 
held in CEMEX, S.A., 133 F.3d at 904, that the plain language of 19 
U.S.C. § 1677(16) (1988) requires Commerce to base foreign market val- 
ue (“FMV”), a factor analogous to NV, on nonidentical but similar mer- 
chandise, rather than CV, when sales of identical merchandise have been 
found to be outside the ordinary course of trade. After the enactment of 
the URAA, Pub. L. No. 103-465, 108 Stat. 4809, Commerce continued 
its policy of using CV when it disregarded below-cost sales from the cal- 
culation of NV. However, Commerce invited interested parties to com- 
ment upon the applicability of CEMEX, S.A., 133 F.3d 897, to the review. 
See Preliminary Results, 63 Fed. Reg. at 6515. After consideration of the 
parties’ comments, Commerce stated its position: 


[Commerce] has reconsidered its practice as a result of the CEMEX 
decision and has determined that it would be inappropriate to re- 
sort directly to CV as the basis for normal value if [Commerce] finds 
sales of the most similar merchandise to be outside the “ordinary 
course of trade.” Instead, [Commerce] will use sales of other similar 
merchandise, if such sales exist. [Commerce] will use CV as the ba- 
sis for normal value only when there are no above-cost sales of a for- 
eign[-]like product that are otherwise suitable for comparison. 

* * * [The CAFC] stated in CEMEX, 133 F-3d at 904] that “[t]he 
language of the statute requires Commerce to base foreign market 
value on nonidentical but similar merchandise * * *, rather than 
constructed value when sales of identical merchandise have been 
found to be outside the ordinary course of trade.” * * * There was no 
cost test in CEMEX and CEMEX was under the pre-URAA statute. 
However, under the URAA, below-cost sales in substantial quanti- 
ties and within an extended period of time are outside the ordinary 
course of trade and [Commerce] disregard[s] them from consider- 
ation. Therefore, in order to be consistent with CEMEX for these 
final results, when making comparisons in accordance with section 
[19 U.S.C. § 1677(16)], [Commerce] considered all products sold in 
the home market that were comparable to merchandise within the 
scope of each order and which were sold in the ordinary course of 
trade for purposes of determining appropriate product compari- 
sons to U.S. sales. Where there were no sales of identical merchan- 
dise in the home market made in the ordinary course of trade to 
compare to U.S. sales, [Commerce] compared U.S. sales to sales of 
the most similar foreign[-]like product made in the ordinary course 
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of trade. Only where there where no sales of foreign[-]like product 
in the ordinary course of trade did [Commerce] resort to CV. 


Final Results, 63 Fed. Reg. at 33,332. 


B. Contentions of the Parties 


NTN contends that the change of Commerce’s model-matching meth- 
odology was based upon an erroneous reading of CEMEX, S.A., 133 F.3d 
at 904, and that Commerce’s changed methodology is inconsistent with 
the current statutory scheme. See NTN’s Mem. at 22-24. Therefore, 
NTN concludes that Commerce erroneously failed to base NV on CV af- 
ter disregarding below-cost sales from the calculation of NV. See id. at 
22-24. 

Commerce maintains that CEMEX, S.A., 133 F.3d at 904, lends sup- 
port to Commerce’s changed position taken in the Final Results, 63 Fed. 
Reg. at 33,332. See Def.’s Mem. at 70. Commerce further asserts that, 
although the URAA made changes to the antidumping law, the changes 
made to the relevant statutory provisions did not render CEMEX, S.A., 
133 F3d at 904, inapplicable. See id. Torrington supports Commerce’s 
position and observes that Commerce’s recalculation was in accordance 
with the post-URAA law. See Torrington’s Resp. at 32. 


C. Analysis 


The pre-URAA antidumping law provided that FMV of imported mer- 
chandise shall be the price at which such or similar merchandise is sold 
in the usual commercial quantities and in the ordinary course of trade 


for home consumption. See 19 U.S.C. § 1677b(a)(1) (1988). The term 
“such or similar merchandise” was defined as merchandise in the first of 
three specifically provided categories in respect to which a determina- 
tion could be satisfactorily made. See 19 U.S.C. § 1677(16) (1988). While 
the first of these categories applied to “such” or identical merchandise, 
the second and third ones covered “similar” or like merchandise. See 19 
US.C. §§ 1677(16)(A), (B), and (C). The term “ordinary course of trade” 
was, in turn, defined as “the conditions and practices which, for a rea- 
sonable time prior to the exportation of the subject merchandise, have 
been normal in the trade under consideration with respect to merchan- 
dise of the same class or kind.” 19 U.S.C. § 1677(15) (1988). The defini- 
tion of “ordinary course of trade,” however, was not held to exclude 
below-cost sales. See Torrington Co. v. United States, 127 F.3d 1077, 
1081 (Fed. Cir. 1997) (“Under this definition, an enterprise may indeed 
make some sales below cost ‘in the ordinary course of trade.’ For 
instance, a commodity might be sold below cost as part of a customer in- 
centives program or as part of a volume discount or package deal”). 
The post-URAA antidumping law introduced a number of changes. 
Specifically, it provided that NV shall be the price at which the foreign- 
like product was first sold for consumption in the exporting country, in 
the usual quantities and in the ordinary course of trade. See 19 U.S.C. 
§ 1677b(a)(1)(B)(i) (1994). The term “foreign[-]like product” was, in 
turn, defined as merchandise in the first of three specified categories in 
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respect to which a determination can be satisfactorily made. See in 19 
US.C. § 1677(16) (1994). In a way analogous to the pre-URAA law, the 
first of these categories applied to identical merchandise, that is, “sub- 
ject merchandise and other merchandise which is identical in physical 
characteristics with, and was produced in the same country by the same 
person as, that merchandise,” id., and the second and third categories 
covered “like” merchandise. The term “ordinary course of trade” was 
defined as “the conditions and practices which, for a reasonable time 
prior to the exportation of the subject merchandise, have been normal in 
the trade under consideration with respect to merchandise of the same 
class or kind.” 19 U.S.C. § 1677(15) (1994). 

Thus, the only essential difference between the pre-URAA definition 
was a new provision that reads as follows: “[Commerce] shall consider 
the following sales and transactions, among others, to be outside the or- 
dinary course of trade: (A) Sales disregarded under [19 U.S.C. 
§ 1677b(b)(1); and] (B) Transactions disregarded under [19 U.S.C. 
§ 1677b(f)(2)].” 19 U.S.C. § 1677(15) (1994). In other words, under the 
post-URAA law, Commerce must, much in the fashion of the pre-URAA 
law, first look to identical merchandise when Commerce is matching the 
United States model to the comparable home market model. See 19 
US.C. §§ 1677b(a)(1) and 1677(16) (1994). Ifa determination cannot be 
satisfactorily made using identical merchandise, then Commerce must 
look to “like” merchandise first under category 19 U.S.C. § 1677(16)(B) 
and, if that is not available, under the category designated in 19 U.S.C. 
§ 1677(16)(C). Accord CEMEX, S.A., 133 F3d at 904. The additional 
new distinction, the one providing that Commerce must now exclude 
below-cost sales or transactions disregarded under 19 U.S.C. 
§§ 1677b(b)(1) or 1677b(f)(2) if Commerce is involved in the process of 
selecting home market model matches, does not affect the statutory 
hierarchy for selecting the “foreign[-Jlike product” articulated in 19 
U.S.C. § 1677(16). See 19 U.S.C. § 1677(15) (1994). Thus, there is noth- 
ing in the post-URAA law or in CEMEX, S.A., 133 F.3d at 904, that would 
preclude the applicability of CEMEX, S.A., 133 F.3d at 904, to the post- 
URAA legal format. Consequently, the Court holds that Commerce 
properly changed its methodology to conform to CEMEX, S.A., 133 F.3d 
at 904, after the adoption of the post-URAA law. 

Under the post-URAA law, when below-cost sales are disregarded, 
“normal value shall be based on the remaining sales of the foreign[-]like 
product in the ordinary course of trade. If no sales made in the ordinary 
course of trade remain, the normal value shall be based on the 
constructed value of the merchandise.” 19 U.S.C. § 1677b(b)(1) (1994). 
NTN derives from this statement that Commerce must base NV upon 
CV of the merchandise if the identical merchandise is not sold in the or- 
dinary course of trade because such merchandise is below-cost and dis- 
regarded in accordance with 19 U.S.C. § 1677b(b)(1). See NTN’s Mem. 
at 23. The Court is not convinced. NTN ignores the definition of the 
“foreign-like product” contained in 19 U.S.C. § 1677(16), which requires 
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Commerce to look for “like” merchandise if the identical merchandise is 
not available (for example, if the merchandise is not sold in the ordinary 
course of trade).? Pursuant to 19 U.S.C. § 1677(16), if “like” merchan- 
dise meets the ordinary course of trade definition, it must be used as a 
comparison model before resorting to CV. Therefore, the Court upholds 
Commerce’s decision to calculate NV based on sales of identical or simi- 
lar merchandise before resorting to CV in instances where below-cost 
sales were disregarded. 


XI. Commerce’s Decision to Disallow a Claim for a Level-of-Trade 
Adjustment 


A. Background 
1. Factual Background 


In investigating whether the various respondents were entitled to an 
LOT adjustment, Commerce relied on the CEP price, that is, the price to 
the first unaffiliated purchaser in the United States, adjusted for ex- 
penses associated with economic activities in the United States, for the 
purposes of determining the LOT of CEP sales. See Final Results, 63 
Fed. Reg. at 33,331. Based upon the selling functions reported by the re- 
spondents, Commerce found that, with the exception of one particular 
respondent, no respondent had a home market LOT equivalent to the 
CEP LOT. See Def.’s Mem. at 74. Because the CEP LOT was different 
from the LOTs in the home market, Commerce concluded that there was 
no appropriate basis for Commerce to determine an LOT adjustment. 
See id. Subsequently, upon its determination that the home market was 
at a more advanced stage of distribution than the CEP LOT, Commerce 
made a CEP offset pursuant to 19 U.S.C. § 1677b(a)(7)(B). See Final Re- 
sults, 63 Fed. Reg. at 33,330. 


2. Statutory Background 


The URAA amended the antidumping law to include specific LOT 
provisions. Instead of FMV under 19 U.S.C. § 1677b (1988), the statute 
now provides for NV, which is defined as “the price at which the for- 
eign[-]like product is first sold (or, in the absence of a sale, offered for 
sale) for consumption in the exporting country, in the usual commercial 
quantities and in the ordinary course of trade and, to the extent practi- 
cable, at the same level of trade as the export price or constructed export 
price * * *.” 19 U.S.C. § 1677b(a)(1)(B)(i) (1994). The statute also pro- 
vides for an LOT adjustment to NV if certain conditions are met. Specifi- 
cally, the provision states that 


[t]he price described in paragraph (1)(B) shall also be increased or 
decreased to make due allowance for any difference (or lack thereof) 
between the export price or constructed export price and the price 


SNTN’s reliance upon the SAA is similarly misplaced. See NTN’s Mem. at 24. The SAA merely provides that Com- 
merce shall resort to CV if there are no above-cost sales in the ordinary course of trade in the foreign market under 
consideration. See H.R. Doc. 103-316 at 833, reprinted in 1994 U.S.C.C.A.N. at 4170-71. The absence of sales of the 
identical or similar merchandise in the ordinary course of trade in the foreign market under consideration does not 
necessarily mean absence of above-cost sales in the ordinary course of trade in the foreign market. As Commerce cor- 
rectly observes, there still may be above-cost sales of other “like” merchandise in the ordinary course of trade. See 
Def.’s Mem. at 73-74. 
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described in paragraph (1)(B) (other than a difference for which al- 
lowance is otherwise made under this section) that is shown to be 
wholly or partly due to a difference in level of trade between the ex- 
port price or constructed export price and normal value, if the dif- 
ference in level of trade— 
(i) involves the performance of different selling activities; 
and 
(ii) is demonstrated to affect price comparability, based on a 
pattern of consistent price differences between sales at differ- 
ent levels of trade in the country in which normal value is de- 
termined. 


19 U.S.C. § 1677b(a)(7)(A) (1994). 
Additionally, the statute provides for an adjustment known as the 
CEP offset, which is allowed in the following situations: 


When normal value is established at a level of trade which consti- 
tutes a more advanced stage of distribution than the level of trade of 
the constructed export price, but the data available do not provide 
an appropriate basis to determine under subparagraph (A)(1i) a lev- 
el of trade adjustment, normal value shall be reduced by the 
amount of indirect selling expenses incurred in the country in 
which normal value is determined on sales of the foreign[-]like 
product but not more than the amount of such expenses for which a 
deduction is made under [19 U.S.C. § 1677a(d)(1)(D)]. 


19 U.S.C. § 1677b(a)(7)(B) (1994). 
Thus, the statutory scheme provides that the first step in the LOT 
methodology is to determine CEP CEP in turn, is defined as 


the price at which the subject merchandise is first sold (or agreed to 
be sold) in the United States * * * by or for the account of the pro- 
ducer or exporter of such merchandise or by a seller affiliated with 
the producer or exporter, to a purchaser not affiliated with the pro- 
ducer or exporter, as adjusted under subsections (c) and (d) * * *. 


19 U.S.C. § 1677a(b). 

Subsection (c), in turn, covers various expenses that are to be de- 
ducted from both EP and CEP while subsection (d) applies to expenses 
that are incurred between importation and resale as well as to profit al- 
located to the expenses that shall be deducted from CEP only. See 19 
U.S.C. § 1677a(c) and (d). In determining the CEP level of trade, Com- 
merce begins with the starting price to the first unaffiliated purchaser 
and then deducts from it the expenses incurred between importation 
and resale, that is, the expenses provided for in subsection (d) of 19 
U.S.C. § 1677a.!° The next step in the LOT determination process is to 
determine whether there are sales in the home market at the same LOT 


10 Furthermore, the SAA provides that 


under [19 U.S.C. § 1677a(d)], constructed export price will be calculated by reducing the price of the first sale to an 
unaffiliated customer in the United States by the amount of the following expenses (and profit) associated with 
economic activities occurring in the United States: (1) any commissions paid in selling the subject merchandise; 
(2) any expenses which result from, and bear a direct relationship to, selling activities in the United States; (3) any 
selling expenses which the seller pays on behalf of the purchaser * * *; (4) any “indirect selling expenses” (defined 
as selling expenses not deducted under any of the first three categories of deductions); (5) any expenses resulting 


Continued 
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as the adjusted CEP sales. The statute does not indicate how to find 
matching LOTs. However, the SAA indicates that in order to find that 
two LOTs are different, one requisite factor is “a difference between the 
actual functions performed by the sellers at the different levels of trade 
in the two markets.” H.R. Doc. 103-316 at 829, reprinted in 1994 
US.C.C.A.N. at 4168. 

In determining whether such a difference exists, Commerce reviews 
the selling functions remaining in the CEP transaction data after the 
deduction of subsection (d) expenses and examines NV data for evidence 
of similar selling functions. See 19 U.S.C. § 1677b(a)(1)(B) (1994), 19 
C.ER. § 351.412(c)(1)(ii) (1998). 

If it is not possible to find sales in the home market at the same LOT as 
the adjusted CEP sales, the next step for Commerce is to consider 
whether an LOT adjustment is appropriate. In determining whether to 
make the adjustment, Commerce must make certain that the different 
LOTs involve different selling functions and that the different LOTs are 
associated with a consistent pattern of price differences. See 19 U.S.C. 
§ 1677b(a)(7)(A). Ifthe LOTs in the home market do not evidence a con- 
sistent pattern of price differences, no adjustment for LOT is permitted. 
Conversely, when the LOT adjustment is applicable and quantifiable, 
Commerce must make an adjustment for the entire price effect of the 
difference in LOTs. If, in reviewing price information in the home mar- 
ket, Commerce is not able to quantify price differences between the CEP 
LOT and the LOT of the comparison sales, and if NV is established at a 
more advanced stage of distribution than the CEP LOT, then Commerce 
must make a CEP offset. See 19 U.S.C. § 1677b(a)(7)(B). 


B. Contentions of the Parties 


NTN argues that Commerce’s methodology for conducting the LOT 
analysis was not in accordance with law. See NTN’s Mem. at 5, 24-29. 
Specifically, NTN: (1) argues that Commerce erred by determining the 
CEP LOT after deducting expenses and profit pursuant to 19 U.S.C. 
§ 1677b(d); and (2) offers an alternative methodology. See NTN’s Mem. 
at 24-27 (citing Micron Tech., Inc. v. United States, 23 CIT 208, 40 F 
Supp. 2d 481 (1999), and Borden, Inc. v. United States, 22 CIT 233, 4 F 
Supp. 2d 1221 (1998)). 


C. Analysis 


Pursuant to Commerce’s LOT methodology, which reflects Com- 
merce’s interpretation of the statutory LOT provisions, as defined by 
the SAA, Commerce determined the CEP LOT for NTN’s CEP transac- 


from a manufacturing process or assembly performed on the merchandise after its importation into the United 
States * * *; and (6) an allowance * * * for profit allocable to the selling, distribution, and further manufacturing 
expenses incurred in the United States. The deduction of profit is a new adjustment in U.S. law, * * * which reflects 
that constructed export price is now calculated to be, as closely as possible, a price corresponding to an export price 
between non-affiliated exporters and importers. 

H.R. Doc. 103-316 at 823, reprinted in 1994 U.S.C.C.A.N. at 4163. 

The items listed in (1) through (6) are the same expenses and profit that are deductible from the starting price or the 
price to the first unaffiliated purchaser in the United States. The deduction from the CEP starting price of those ex- 
penses associated with economic activities in the United States, that is, subsection (d) deductions, results in the 
construction of a hypothetical transaction price that would likely have been charged to the first purchaser in the United 
States had that purchaser been unaffiliated to the exporter. 
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tions by using the starting price to the first unaffiliated purchaser in the 
United States, adjusted for the expenses and profit in accordance with 
19 U.S.C. § 1677a(d). See Final Results, 63 Fed. Reg. 33,331. Commerce 
explained its action as follows: 


The statutory definition of “constructed export price” contained [in 
19 U.S.C. § 1677a(d)] indicates clearly that [Commerce is] to base 
CEP on the US. resale price adjusted for U.S. selling expenses and 
profit. As such, the CEP reflects a price exclusive of all selling ex- 
penses and profit associated with economic activities occurring in 
the United States. These adjustments are necessary in order to ar- 
rive at, as the term CEP makes clear, a “constructed” export price. 
The adjustments [Commerce] make[s] to the starting price, specifi- 
cally those made pursuant to [19 U.S.C. § 1677a] (“Additional Ad- 
justments for Constructed Export Price”), normally change the 
level of trade. Accordingly, [Commerce] must determine the level of 
trade of CEP sales exclusive of the expenses (and concomitant sel- 
ling functions) that [Commerce] deduct[s] pursuant to this subsec- 
tion. 


Final Results, 63 Fed. Reg. at 33,331-32 (internal citation omitted). 

The Court finds Commerce’s course of action reasonable in view of 
the statutory scheme and the existing alternatives. 

First, the pertinent statute requires a comparison between the NV 
and the EP or CEP when Commerce makes allowances for differences in 
LOTs. See 19 U.S.C. § 1677b(a)(7)(A). Accordingly, Section 1677a(b) re- 
fers to CEP as the price to the unaffiliated purchaser “as adjusted.” 
Reading these provisions together, Commerce reasonably concluded 
that the statute implies an obligation on the part of Commerce to deter- 
mine NV at the LOT of the adjusted price to the first unaffiliated pur- 
chaser in the United States, creating a coherent pattern of actions. 

Second, 19 U.S.C. § 1677a(d)(1) requires deductions to be made to the 
resale prices charged by the distributors (that are related to foreign ex- 
porters) to the unaffiliated purchasers in the United States. As the SAA 
explains, the purpose of these deductions is to convert the price charged 
by the related reseller “[into] a price corresponding to an export price 
between [a] non-affiliated exporter[] and importer[]” with the utmost 
possible precision. See H.R. Doc. 103-316 at 823, reprinted in 1994 
U.S.C.C.A.N. at 4163. Thus, the intended effect of these deductions is to 
change the LOT of the sales in the United States, tying them to a partic- 
ular stage in the chain of distribution. 

Addressing the issue as to why this approach in determining the basis 
for the LOT analysis is preferable to an approach that relies on the start- 
ing price for all transactions, that is, CEP EP and NV, Commerce ex- 
plained that, 


[i]f the starting price is used for all U.S. sales, [Commerce’s] ability 
to make meaningful comparisons at the same level of trade (or ap- 
propriate adjustments for differences in levels of trade) would be se- 
verely undermined in cases involving CEP sales. [Usage of] the 
starting price to determine the level of trade of both types of U.S. 
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sales would result in a finding of different levels of trade for an EP 
sale and a CEP sale adjusted to a price that reflected the same sel- 
ling functions. Accordingly, [Commerce adopted] the regulations 
[that] specify that the level of trade analyzed for EP sales is that of 
the starting price, and for CEP sales it is the constructed level of 
— of the price after the deduction of U.S. selling expenses and 
profit. 


Notice of proposed rulemaking and request for Public Comments on An- 
tidumping Duties; Countervailing Duties, 61 Fed. Reg. 7308, 7347 (Feb. 
27, 1996). 

In other words, the adjustments Commerce makes to the CEP start- 
ing price pursuant to subsection (d) of Section 1677a normally changes 
the LOT. By deducting subsection (d) expenses prior to performing the 
LOT analysis, Commerce is making it possible to identify the same LOT 
for comparable EP and CEP transactions. 

Since the post-URAA envisions no “automatic EP offset,” but rather a 
statutory scheme that frequently balances the deductions from the re- 
sale price in the United States, the CEP prices, as adjusted, are also envi- 
sioned to be compared, to the extent practicable, to prices in the home 
market based upon the same LOT. When that is not practicable, and the 
difference in LOT affects price comparability, an LOT adjustment is pro- 
vided. Consequently, the CEP offset is available as a default alternative 
when the home market sales are at a different LOT but there is not suffi- 
cient data to determine whether the difference in LOTs affects price 
comparability. Accord Def.’s Mem. at 83-84. 

The approach suggested by N'T'N bypasses the above-described steps 
of the post-URAA statutory scheme by failing to take into account the 
effect ensuing from the difference in LOT which, in turn, affects the 
CEP deductions. Under NTN’s suggested methodology, these deduc- 
tions, however great, cannot create a difference in LOT between the ad- 
justed CEP sales and those sales in the home market that have the same 
selling expenses as the United States sales (that is, home market sales 
through related resellers) because, under NTN’s scheme, the LOT of 
the sales in the United States would be determined before the CEP de- 
ductions. Therefore, NTN’s approach would: (1) require Commerce to 
choose home market sales at the same LOT as that of the unadjusted 
price in the United States; and (2) prevent any significant adjustments 
to NV (whether by means of LOT adjustment or CEP offset) since both 
types of adjustments are limited to situations in which there is differ- 
ence in LOT, and, under NTN’s scheme, the home market sales would be 
at the same LOT as the sales in the United States (that is, home market 
sales through related resellers). 

Furthermore, if Commerce is to accept NTN’s approach, while there 
will always be substantial deductions from the resale prices in the 
United States (because they are mandatory), these prices will be 
compared to resale prices in the home market from which there will 
virtually never be any equivalent deductions. Consequently, a substan- 
tial imbalance would be created, and the CEP deductions often will con- 
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vert the resale price in the United States into an original 
manufacturer’s price with virtually no selling expenses. In other words, 
the resale price would then be compared to the unadjusted price charged 
in the home market, violating the gist of the statutory scheme. 

The post-URAA statute is designed to replace the automatic offset 
with one that is corrected for differences in LOT, when these differences 
could be shown to have affected price comparability. As the SAA ex- 
plains, 


[the statutory scheme] provides that, where authorities use a 
constructed export price and the use of such a price results in the 
comparison of sales at different levels of trade, authorities shall ei- 
ther 

(1) establish the normal value at a level of trade equivalent to the 
level of trade of the constructed export price; or (2) make due allow- 
ance as warranted. The statutory scheme * * * is designed to ensure 
that a proper comparison is made. 


H.R. Doc. 103-316 at 829, reprinted in 1994 U.S.C.C.A.N. at 4167. 

Since the statute requires Commerce to establish normal value “to 
the extent practicable, at the same level of trade as the export price or 
constructed export price,” 19 U.S.C. § 1677b(a)(1)(B)(i), and the term 
“the same level of trade” is taken to mean comparable marketing stages 
in the home and United States markets, see Micron Tech., Inc. v. United 
States, 243 F3d 1301, 1305 (Fed. Cir. 2001) (citing to 19 C.FR. 
§ 351.412(c)(2)), the Court finds that it was reasonable for Commerce to 
determine the CEP LOT for NTN’s CEP transactions by using the start- 
ing price to the first unaffiliated purchaser in the United States, ad- 
justed for expenses and profit in accordance with 19 U.S.C. § 1677a(d). 
See Micron Tech., 243 F.3d 1301; Borden, Inc. v. United States, 2001 US. 
App. LEXIS 4170 (Fed. Cir. 2001). 


XII. Commerce’s Decision to Calculate Constructed Export Price Profit 
Without Regard to Levels of Trade 


A. Statutory Background 


According to 19 U.S.C. 1677a(d)(3) (1994), in calculating CEP Com- 
merce must deduct “the profit allocated to the expenses described” in 
pertinent subparts of 19 U.S.C. § 1677a(d) from the price at which the 
merchandise is sold to the first unaffiliated purchaser in the United 
States. The term “profit” is defined as “an amount determined by multi- 
plying the total actual profit by the applicable percentage.” 19 U.S.C. 
§ 1677a(f)(1) (1994). The term “actual profit” is, in turn, defined as the 
“total profit earned * * * with respect to the sale of the same merchan- 
dise for which total expenses are determined under such subpara- 
graph.” 19 U.S.C. § 1677a(f)(2)(D) (1994). Finally, the term “total 
expenses” is defined as 


all expenses in the first of the following categories which applies 
and which are incurred by or on behalf of the foreign producer and 
foreign exporter of the subject merchandise and by or on behalf of 
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the United States seller affiliated with the producer or exporter 
with respect to the production and sale of such merchandise: 

(i) The expenses incurred with respect to the subject mer- 
chandise sold in the United States and the foreign[-]like prod- 
uct sold in the exporting country if such expenses were 
requested by the administering authority for the purpose of es- 
tablishing normal value and constructed export price. 

(ii) The expenses incurred with respect to the narrowest 
category of merchandise sold in the United States and the ex- 
porting country which includes the subject merchandise. 

(iii) The expenses incurred with respect to the narrowest 
category of merchandise sold in all countries which includes 
the subject merchandise. 


19 US.C. § 1677a(f)(2)(C). 
B. Factual Background 


In the preliminary results, Commerce calculated CEP profit without 
regard to LOTs. See NTN’s Mem. at 29. Consequently, NTN contended 
that Commerce should calculate CEP profit on an LOT basis because, 
under the preference expressed by the language of 19 U.S.C. § 1677b(f), 
NTN profit should have been calculated on the narrowest possible basis. 
Torrington, in turn, contended that Commerce should follow the deter- 
mination made in Preliminary Results, 63 Fed. Reg. at 6512 because the 
statute refers to the “‘narrowest’ group of products only when the 
groups are broader than the subject merchandise involved.” Final Re- 
sults, 63 Fed. Reg. at 33,345. Commerce agreed with Torrington and 
stated that 


NTN’s reliance on the “narrowest” language [of 19 U.S.C. 
§ 1677b(f)(2)(C)(ii)] is misplaced * * *. That language addresses 
only the second alternative basis for the profit calculation, whereas 
here [Commerce] rel[ies] on the first alternative. Moreover, neither 
the statute nor the SAA requires [Commerce] to calculate CEP 
profit using any of the alternatives on a basis more specific than 
subject merchandise and foreign[-]like product * * *. Thus, [Com- 
merce] ha[s] not adopted NTN’s suggestion. 
Final Results, 63 Fed. Reg. at 33,345-46. 

Addressing the issue, Commerce specifically pointed out that: (1) nei- 
ther the statute nor the SAA requires that the CEP profit be based upon 
a more specific category than the class or kind of merchandise; and (2) 
basing the profit calculation on an LOT basis would “add a layer of com- 
plexity to an already complicated exercise with no increase in accuracy.” 
Final Results of Antidumping Duty Administrative Reviews of Antifric- 
tion Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France, Germany, Italy, Japan, Romania, Singapore, Sweden and 
the United Kingdom, 62 Fed. Reg. 54,043, 54,072 (Oct. 17, 1997). Com- 
merce further explained its position by stating that 

neither the statute nor the SAA requires [Commerce] to calculate 


CEP profit on bases more specific than the subject merchandise as a 
whole. * * * [NTN’s] suggest[ed] [approach] would add a layer of 
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complexity to an already complicated exercise with no [guarantee 
that the result will provide an] increase in accuracy. Furthermore, a 
subdivision of the CEP-profit calculation would be more susceptible 
to manipulation. 

Id. at 54,072. 


C. Contentions of the Parties 

NTN asserts that Commerce’s calculation of CEP profit without re- 
gard to LOTs was not in accordance with law. See NT'N’s Mem. at 9, 
29-30. NTN argues that the statute expresses a preference for the CEP 
profit calculation to be performed as specifically as possible. See NT'N’s 
Mem. at 29. 

Commerce maintains that the calculation of NTN’s CEP profit is in 
accordance with law since the statute does not expressly refer to levels of 
trade. See Def.’s Mem. at 93-96. Torrington supports Commerce’s posi- 
tion. See Torrington’s Resp. at 35. 


D. Analysis 


While subsection 1677a(f) does not expressly refer to levels of trade, 
the statute does refer to the “narrowest category of merchandise * * * 
which includes the subject merchandise.” See 19 U.S.C. §§ 1677a(f)(2) 
(C)(ii) and (iii). The term “subject merchandise” is defined as “the class 
or kind of merchandise that is within the scope of an investigation 
***” 19 U.S.C. § 1677(25) (1994). Since the statute envisions that the 
“narrowest category” will be the class or kind of merchandise that is 
within the scope of a particular review at issue, Commerce did not read 
the statutory scheme as contemplating that Commerce would have to 
consider a much narrower subcategory of merchandise, such as one 
based upon an LOT.!! See Def.’s Mem. at 95 (relying on SAA, H.R. Doc. 
103-316 at 824-25, reprinted in 1994 US.C.C.A.N. at 4164, and 19 
US.C. § 1677a(f)(2)(C)G)). 

While NTN contends that Commerce should calculate CEP profit to 
account for level-of-trade differences because “[t]here is no reason [for 
Commerce] to use a less specific, less accurate mode of calculation,” 
NTN’s Mem. at 30, a CEP profit calculation based upon a broader profit 
line than the subject merchandise will not necessarily produce a dis- 
torted result.}2 


No distortion in the profit allocable to U.S. sales is created if total 
profit is determined on the basis of a broader product-line than the 
subject merchandise, because the total expenses are also deter- 
mined on the basis of the same expanded product line. Thus, the 
larger profit pool is multiplied by a commensurately smaller per- 
centage. 


SAA, H.R. Doc. 103-316 at 825, reprinted in 1994 US.C.C.A.N. at 
4164-65. 


11 Commerce made it clear that the subdivision of the CEP-profit calculation should be the exception rather than the 
rule because of additional complexity and susceptibility to manipulation. See Final Rule, 62 Fed. Reg. at 27,354. 

12Moreover, NTN failed to show the Court that: (1) Commerce actually found multiple LOTs for NTN in the United 
States market; and (2) the profit calculation was actually distorted by Commerce’s methodology. 
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Based on the foregoing, the Court upholds Commerce’s refusal to cal- 
culate CEP profit for NTN on an LOT basis as reasonable. 


XIII. Commerce’s Decision to Include Profits from EP Sales in the 
Calculation of CEP Profit 


A. Background 


The current antidumping law provides that, in calculating CEP Com- 
merce must deduct from the price to the first unaffiliated purchaser in 
the United States “the profit allocated to the expenses described in” 19 
US.C. §§ 1677a(d)(1) and 1677a(d)(2). 19 U.S.C. § 1677a(d)(3). The 
term “profit” is defined as “an amount determined by multiplying the 
total actual profit by the applicable percentage,” 19 U.S.C. § 1677a(f)(1), 
while the term “actual profit” is defined as the “total profit earned * * * 
with respect to the sale of the same merchandise for which total ex- 
penses are determined.” 19 U.S.C. § 1677a(f)(2)(D). Finally, the term 
“total expenses” is defined as “all expenses in the first of [three] catego- 
ries which applies and which are incurred by or on behalf of the foreign 
producer and foreign exporter of the subject merchandise and by or on 
behalf of the United States seller affiliated with the producer or export- 
er with respect to the production and sale of such merchandise * * *.” 19 
U.S.C. § 1677a(f)(2)(C). 

During the review, Commerce, basing its decision on Commerce’s 
reading of the foregoing provisions, included profit on EP sales in Com- 
merce’s calculation of CEP profit. See Preliminary Results, 63 Fed. Reg. 
at 6515. 


B. Contentions of the Parties 


NTN contends that the statute expressly provides that the adjust- 
ment of profit to the CEP is to be based on expenses incurred in the 
United States as a percentage of total expenses and that there is no pro- 
vision in the statute for the inclusion of EP expenses or profit in this cal- 
culation. See NTN’s Mem. at 30-31. Commerce, however, asserts that 
Commerce’s action was in accordance with the pertinent provisions 
since 


[t]he basis for total actual profit is the same as the basis for total 
expenses under [19 U.S.C. § 1677a(f)(2)(c) (1994)]. The first alter- 
native under this section states that, for purposes of determining 
profit, the term “total expenses” refers to all expenses incurred 
with respect to the subject merchandise sold in the United States 
(as well as home-market expenses). Thus, where the respondent 
makes both EP and CEP sales to the United States, sales of the sub- 
ject merchandise would encompass all such transactions. There- 
fore, because NTN had EP sales, [Commerce] ha[s] included these 
sales in the calculation of CEP profit. 


Final Results, 63 Fed. Reg. at 33,345; see also Def.’s Mem. at 98-99. 
Torrington supports Commerce’s position and points out that Com- 
merce’s approach to include EP sales in the calculation of CEP profit 


was consistent with Commerce’s practice. See Torrington’s Mem. at 
35-37. 








188 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 30, JULY 24, 2002 


C. Analysis 
Commerce’s September 4, 1997, policy bulletin provides that 


[t]he calculation of total actual profit under [19 US.C. 
§ 1677a(f)(2)(D)] includes all revenues and expenses resulting from 
the respondent’s [EP] sales as well as from its constructed export 
price and home market sales. * * * The basis for total actual profit is 
the same as the basis for total expenses under [19 U.S.C. 
§ 1677a(f)(2)(C)]. The first alternative under this section * * * 
states that, for purposes of determining profit, the term “total ex- 
penses” refers to all expenses incurred with respect to the subject 
merchandise sold in the United States (as well as home market ex- 
penses). Thus, where the respondent makes both EP and CEP 
[sales], sales of the subject merchandise would encompass all such 
transactions. 


NTN Bearing Corp. of Am., 26 CIT at , 186 F. Supp. 2d at 1272. 
Moreover, the SAA addresses the point and states that 


[t]he total expenses are all expenses incurred by or on behalf of the 
foreign producer and exporter and the affiliated seller in the United 
States with respect to the production and sale of the first of the fol- 
lowing alternatives which applies: (1) the subject merchandise sold 
in the United States and the foreign[-]like product sold in the ex- 
porting country (if Commerce requested this information in order 


to determine the normal value and the constructed export price) 
* * * 





H.R. Doc. 103-316 at 824, reprinted in 1994 U.S.C.C.A.N. at 4164. 

The first category, which Commerce used and upon which NTN relies, 
see NTN’s Mem. at 30, covers “expenses incurred with respect to the 
subject merchandise sold in the United States and the foreign[-Jlike 
product sold in the exporting country ***.” 19 USC. 
§ 1677a(f)(2)(C)(i). The term “subject merchandise” is defined in perti- 
nent part as “the class or kind of merchandise that is within the scope of 
*** a review * * *. 19 U.S.C. § 1677(25). Thus, where a respondent 
makes both EP and CEP sales, “sales of the subject merchandise” could 
be reasonably interpreted to encompass all such transactions. Conse- 
quently, Commerce has interpreted the statutory scheme as providing 
that the calculation of total actual profit is to include all revenues and 
expenses resulting from NTN’s EP sales as well as from NTN’s CEP and 
home market sales. 

Commerce’s conclusion was based on the SAA’s explanation that the 
total expenses are all expenses incurred with respect to the production 
and sale of the first of the three alternatives. See H.R. Doc. 103-316 at 
824, reprinted in 1994 U.S.C.C.A.N. at 4164. In referring to the first cate- 
gory of expenses, the SAA specifically refers to “the subject merchandise 
sold in the United States,” which by definition means the class or kind of 
merchandise which is within the scope of a review and, in this review, 
included both CEP and EP sales. 

NTN asserts that the SAA’s reference to constructed export price sup- 
ports its statutory interpretation that there are only two categories of 
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expenses that Commerce can use in calculating CEP profit: those used 
to calculate NV and those used to calculate CER See NTN’s Mem. at 31. 
NTN, however, fails to observe that the first category of total expenses is 
not limited to expenses incurred with respect to CEP sales made in the 
United States and the foreign-like product sold in the exporting country. 
Instead, it also covers expenses incurred with respect to EP sales be- 
cause it refers to “expenses incurred with respect to the subject mer- 
chandise sold in the United States,” and the term “subject 
merchandise” is defined in 19 U.S.C. § 1677(25) as the class or kind of 
merchandise that is within the scope of a review (in the case at bar, both 
CEP and EP sales). NTN similarly fails to take note of the fact that, in 
referring to the first category of expenses, the SAA specifically refers to 
“the subject merchandise sold in the United States,” which, by defini- 
tion, means the class or kind of merchandise which is within the scope of 
a review (in this review, includes both CEP and EP sales). 

For these reasons the Court is not convinced by NTN’s argument that 
Commerce’s interpretation of the statutory scheme is unreasonable and 
sustains Commerce’s inclusion of EP sales in the calculation of CEP 
profit. See Chevron, 467 U.S. 837. 


XIV. Commerce’s Decision to Recalculate Home Market Indirect Selling 
Expenses Without Regard to Levels of Trade 


A. Background 

During the review, Torrington asserted that NTN had the burden of 
proving the relationship between home market LOTs and home market 
indirect selling expenses. Since during the POR at issue, NTN has con- 


tinued to allocate its indirect selling expenses on the basis of number of 
employees at certain regions (but omitted to demonstrate that NTN in- 
curred any specific types of expenses that were unique to a particular 
LOT during the POR at issue) Commerce agreed with Torrington and, 
upon evaluation of the record, concluded that NTN failed to prove such 
a relationship. See Def.’s Mem. at 100. Specifically, Commerce observed 
that 


[t]he method that NTN used to allocate its indirect selling expenses 
does not bear any relationship to the manner in which NTN incurs 
the expenses in question, thereby leading to distorted allocations 
* * * Therefore, [Commerce] ha[s] allocated NTN’s home-market 
indirect selling expenses over the total sales values, without regard 
to levels of trade. 

Final Results, 63 Fed. Reg. at 33,329. 

Explaining its decision, Commerce pointed out that indirect selling 
expenses are fixec period costs that typically relate to all sales and do not 
vary according to sales value or the number of employees who allegedly 
sell each type of merchandise. See id. (citing Final Results of Antidump- 
ing Duty Administrative Reviews, Partial Termination of Administra- 
tive Reviews, and Revocation in Part of Antidumping Duty Orders of 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France, et al., 60 Fed. Reg. 10,900, 10,940 (Feb. 28, 1995)). 
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B. Contention of the Parties 


NTN asserts that the record demonstrates that NTN’s reporting of 
indirect selling expenses was in accordance with Commerce’s require- 
ments because Commerce: (1) verified that NTN’s reported indirect 
selling expenses are directly traceable to individual cost centers; and 
(2) tied several of the reported indirect selling expenses to the account 
total in NTN’s financial records. See NTN’s Mem. at 32. Commerce, 
however, maintains that, since Commerce’s verification merely estab- 
lished that the indirect selling expenses were incurred, Commerce’s 
reallocation of the expenses without regard to LOTs was reasonable. See 
Def.’s Mem. at 101. Torrington supports Commerce’s position and ar- 
gues that Commerce reasonably allocated NTN’s indirect selling ex- 
penses over total home market sales without regard to LOTs. See 
Torrington’s Mem. at 38. 


C. Analysis 


The Court agrees with Commerce. The fact that Commerce found dif- 
ferent LOTs in the United States and in the home market, and granted 
NTN an LOT adjustment in the situations where Commerce found such 
adjustment proper, does not necessarily lead to a‘conclusion that Com- 
merce’s reallocation of the expenses without regard to LOTs was entire- 
ly unreasonable. It is undisputed that NTN had the burden of 
demonstrating that there was a relationship between NTN’s allocation 
of the expenses and the manner in which they were incurred, and NTN’s 
reference to Commerce’s other actions that availed NTN to an LOT ad- 
justment cannot per se satisfy this burden. Accord NTN Bearing Corp. 
ofAm.,24CITat___, 104 F Supp. 2dat 133; NTN Bearing Corp. of Am. 
v. United States, 23 CIT 486, 496, 83 F Supp. 2d 1281, 1290 (1999); NTN 
Bearing Corp. of Am., 19 CIT at 1233-35, 905 F Supp. at 1094-95. 
Therefore, Commerce’s decision to recalculate NTN’s home market in- 
direct selling expenses without regard to LOTs is affirmed. 


XV. Commerce’s Decision to Accept Koyo’s Home Market Lump Sum 
Billing Adjustments and Rebates, NSK’s Home Market Billing 
Adjustments, and NTN’s Home Market Discounts as Direct 
Adjustments to Price 


A. Background 


This issue largely turns on the interpretation of the CAFC’s decision 
in Torrington Co. v. United States (“Torrington”), 82 F.3d 1039 (Fed. Cir. 
1996). Specifically, the question is whether Torrington, 82 F3d 1039, 
can be interpreted as being for or against the proposition that “direct” 
price adjustments may only be accepted when they are reported on a 
transaction-specific basis. 

While the court in Torrington, 82 F.3d at 1047-51, overturned Com- 
merce’s particular practice of treating certain allocated price adjust- 
ments as indirect expenses pursuant to the export sale price offset under 
19 C.FR. § 353.56(b)(2) (which authorized Commerce to make a reason- 
able deduction from FMV for all expenses incurred in selling such or 
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similar merchandise other than those described in the pertinent parts of 
19 C.ER. § 353.56), the CAFC did not address the issue of whether “di- 
rect” price adjustments may only be accepted when they are reported on 
a transaction-specific basis. The CAFC further explained that “the 
question to be determined is whether Commerce’s treatment” of the ad- 
justments at issue “as expenses that are not ‘those described in [perti- 
nent parts of the regulation’ are] plainly erroneous or inconsistent with 
19 C.FR. § 353.56.” Torrington, 82 F3d at 1050. “The expenses ‘de- 
scribed in [pertinent parts of the regulation]’ are direct selling ex- 
penses.” Id. (quoting Sharp Corp. v. United States, 63 F.3d 1092, 1096 
(Fed. Cir. 1995)). “Thus, under the regulation, direct selling expenses 
are not eligible for ESP offset treatment.” Jd. (citing 19 C.FR. § 353.56). 
Because the adjustments at issue represented expenses related to a par- 
ticular sale, or sales, and varied with the quantity of the particular item, 
they constituted direct selling expenses, as defined in Zenith Elecs. 
Corp, v. United States, 77 F.3d 426, 431 (Fed. Cir. 1996), and Torrington 
Co., 68 F.3d at 1353. See Torrington, 82 F3d at 1050. Accordingly, Com- 
merce read Torrington, 82 F.3d at 1050, to mean that the CAFC 


held that [Commerce] could not make an adjustment for post-sale 
price adjustments ([“]PSPAs[”]) as indirect selling expenses (under 
the exporter’s sale price-offset regulation) when the PSPAs were re- 
lated directly to the transactions in question. While the [CAFC] 
held that the method of allocating or reporting an expense does not 
alter the relationship between the expense and the related sales 
*** the Court did not indicate that ainenieds of direct expenses 
were impermissible. 


Final Results, 63 Fed. Reg. at 33,325. 
Subsequently, Commerce addressed the issue in Final Rule, 62 Fed. 
Reg. at 27,347, stating that, 


[iJn * * * regard [with the issue], [Commerce] received several com- 
ments that addressed the relevance of Torrington v. United States, 
82 F3d 1039 * * *, to the allocation of price adjustments. In that 
case, although the [CAFC] appeared to question whether price ad- 
justments constituted expenses at all, * * *, it held that assuming 
that the price adjustments in question were expenses, they had to 
be treated as direct selling expenses rather than indirect selling ex- 
penses. According to the [CAFC], “[t]he allocation of expenses * * * 
does not alter the relationship between the expenses and the sales 
under consideration.” /Torrington, 82 F.3d] at 1051. 

In [(Commerce’s] view, [Torrington, 82 F.3d 1039] is of limited 
relevance to the instant issue, because the [CAFC] did not address 
the propriety of the allocation methods used in reporting the price 
adjustments in question. Instead, it simply stated that regardless of 
the allocation methods used, [Commerce] could not treat the price 
adjustments as indirect selling expenses. Moreover, these regula- 
tions are consistent with the holding of the case, because, by distin- 
guishing price adjustments from expenses, [Commerce] ha[s] 
ensured that [Commerce] will not treat price adjustments as any 
selling expenses, including indirect selling expenses. 
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In sum, Commerce views Torrington, 82 F.3d 1039, to stand solely for 
the proposition that Commerce cannot treat “improperly” allocated 
price adjustments (that is, price adjustments that, because of the man- 
ner in which they were allocated, did not qualify for direct selling ex- 
penses adjustment) as indirect selling expenses. 


In accordance with the CAFC’s decision in /Torrington, 82 F.3d 
1039], [Commerce] ha[s] not treated improperly allocated [home 
market] price adjustments as [indirect selling expenses], but 
instead ha[s] disallowed negative (downward) adjustments in their 
entirety. [Commerce] ha[s] included positive (upward) [home mar- 
ket] price adjustments (e.g., positive billing adjustments that in- 
crease the final sales price) in [Commerce’s] analysis. 


Final Results of Antidumping Duty Administrative Reviews and Partial 
Termination of Administrative Reviews of Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France, Germa- 
ny, Italy, Japan, Singapore, Sweden, and the United Kingdom, 61 Fed. 
Reg. 66,472, 66,498 (Dec. 17, 1996); accord NSK Litd., 21 CIT at 622, 969 
F. Supp. at 43. 

Moreover, neither the pre-URAA nor the post-URAA statutory 
scheme imposes standards establishing the circumstances under which 
Commerce is to grant or deny adjustments to NV for PSPAs, or to be 
bound by a particular methodology. See Torrington Co., 82 F.3d at 1048; 
Koyo Seiko Co. v. United States, 16 CIT 539, 542, 796 F Supp. 1526, 1530 
(1992). Consequently, Commerce does not decline to consider informa- 
tion submitted by an interested party if that information is necessary to 
the determination but does not meet all of Commerce’s established re- 
quirements, as longas the following criteria are met: (1) the information 
is submitted by the established deadline; (2) the information can be veri- 
fied; (3) the information is sufficiently complete to serve as a reliable ba- 
sis for reaching the applicable determination; (4) the interested party 
has demonstrated that it acted to the best of its ability in providing the 
information and meeting the requirements established by Commerce; 
and (5) the information can be used without undue difficulties. See 19 
U.S.C. § 1677m(e) (1994); Timken Co. v. United States, 22 CIT 621, 628, 
16 F. Supp. 2d 1102, 1108 (1998) (stating that Commerce is delegated 
with the authority to tailor the methodology in accordance with the par- 
ticular needs and abilities of the regulated industry). 


B. Contentions of the Parties 


Torrington recognizes that Commerce’s new practice allowed a more 
flexible response, reflecting the more lenient statutory instructions of 
subsection 1677m(e). See generally, Torrington’s Mem. Rule 56.2 Mot. 
J. Agency R. (“Torrington’s Rule 56.2 Mem.”) at 16-23. Torrington, 
however, asserts that since: (1) Section 1677m(e) does not affect Com- 
merce’s fundamental policy of putting the burden of proof with the 
party who intends to benefit from the claim made; and (2) the new law 
did not alter the definition of direct adjustments, Commerce erred in its 
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decision to accept certain Koyo, NSK and NTN’s billing adjustments 
and rebates. See id. at 16-34. 

Commerce maintains that Commerce’s actions were: (1) in accor- 
dance with the mandate of 19 U.S.C. § 1677m(e); (2) Commerce’s au- 
thority to tailor the necessary methodology; and (3) inapposite to the 
holding of Torrington, 82 F.3d 1039. See Def.’s Mem. at 109-19. Koyo, 
NTN and NSK support Commerce’s position. See generally, Mem. Def.- 
Intervenor[] Koyo[’s] Resp. Torrington’s Mot. J. Agency R.; Resp. 
NTN[’s] Torrington’s June 10, 1999, 56.2 Mot. J. Agency R.; Mem. 
NSK(’s] Opp’n Torrington’s Rule 56.2 Mot. J. Agency R. 


C. Analysis 


1. Commerce’s Treatment of Koyo’s Lump Sum Billing Adjustments 


In accordance with its stated policy for analyzing price adjustments 
under the new provisions of the antidumping statute, Commerce re- 
viewed Koyo’s reported home market lump sum billing adjustments, the 
so-called billing adjustment number two. See Final Results, 63 Fed. Reg. 
at 33,328. Following its previous practice, Commerce concluded that 
Koyo: (1) had reported the adjustments on the most specific basis pos- 
sible to Koyo and, thus, had cooperated with Commerce to the best of 
Koyo’s ability;!5 and (2) did not use the allocation method that was dis- 
tortive.!4 See id.; accord Timken, 22 CIT at 626, 16 F Supp. 2d at 1008. 

Torrington notes that, since Koyo was able to report its adjustment 
number one on a transaction-specific basis, see Torrington’s Rule 56.2 
Mem. at 6-8, Koyo had sufficient time to modify its accounting system to 
generate the appropriate information with respect to number two ad- 


justments. However, Commerce is not required to disallow the adjust- 
ment merely because Torrington offers a speculation about Koyo’s 
processing abilities. Indeed, it is Commerce and not Torrington that is 


13 qn response to Commerce’s questionnaire, Koyo reported that these adjustments included both, the adjustments 
that were granted to customers on a model-specific basis as well as the adjustments that were the result of negotiations 
between Koyo and its customers. These adjustments were not granted on a model-specific basis, but, rather, as a single 
lump sum. Because these adjustments were maintained in Koyo’s computer system on a customer-specific basis, for 
purposes of the response, Koyo calculated customer-specific lump sum factors by multiplying the total amount of credit 
notes (if any) issued to a customer during the POR (excluding notes issued for rebate) by the ratio of Koyo’s sales to the 
customer to Koyo’s total sales to the customer during the POR. The resulting subject product credit note amount was 
then divided by the amount of sales of the pertinent items to the customer during the POR, to arrive at a price-per-unit 
amoung. 

Koyo provided detailed worksheets of this calculation which showed the total amount of POR sales of all items to 
each customer, the total amount of sales of particular type of items to each customer and the total amount of the lump 
sum adjustment granted to the customer during the POR. Koyo explained that it had no means to identify by computer 
the specific transactions to which the billing adjustments applied. The only means by which Koyo could tie the adjust- 
ments to specific transactions would be to go through the paperwork for each of the billing adjustments manually, to 
identify the details of the underlying negotiations. Due to the enormous size of Koyo’s sales database (involving 
hundreds of thousands of transactions) and the large number of billing adjustments (involving thousands of adjust- 
ments), the search and pooling process is done by electronic means, using the same customer codes. 


14 Commerce concluded that 


[w]ith respect to the second billing adjustment, [Commerce] ha[s] determined that Koyo has reported it to the best 

of its ability. [Commerce] ha[s] based our determination on the fact that this PSPA is comprised of two types of 

adjustments, including both lump-sum adjustments negotiated with customers without reference to model -specif- 

ic prices and also adjustments granted on a model-specific basis, but which Koyo records in its computer system on 

a customer-specific basis only. Given the large number of sales involved, it is not feasible to report this on a more 

ific basis. * * * Moreover, there is no information on the record which indicates that the bearings included in 

oyo’s * * * allocation vary significantly in terms of value, physical characteristics or the manner in which they are 

sold such that Koyo’s allocations would result in unreasonably inaccurate or distortive allocations. Therefore, 
[Commerce] ha[s] allowed Koyo’s lump sum-adjustments as direct adjustments to normal value. 

Final Results 63 Fed. Reg. at 33,328. 
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charged with the authority to draw on its experience and evaluate the 
processing abilities of a respondent. 

Alternatively, Torrington argues that the adjustments should not 
have been accepted because the size of the adjustments affected the 
dumping margins. See id. at 8. However, the very reason why such ad- 
justments were taken into account by Commerce altogether is that 
dumping margins had to be calculated by Commerce as accurately as 
possible in view of the particular circumstances of the case. See Def.’s 
Mem. at 113-14. 

Furthermore, Torrington argues that Commerce “unlawfully im- 
posed on [Torrington] an affirmative burden of showing distortion.” 
Torrington’s Rule 56.2 Mem. at 8. However, in fact, Commerce express- 
ly required Koyo to demonstrate that Koyo’s allocation methodology for 
all non-subject merchandise for which Koyo made billing adjustments 
was not unreasonably distortive. Moreover, Commerce did not impose 
any burden upon Torrington when Commerce stated that it “found no 
support for the proposition that the bearings included in Koyo’s alloca- 
tion vary significantly in terms of value, physical characteristics, or the 
manner in which they are sold such that Koyo’s allocation would result 
in an unreasonably inaccurate or distortive allocation.” Final Results, 
63 Fed. Reg. at 33,327. Therefore, the Court is not convinced by Torring- 
ton’s argument and affirms Commerce’s decision. 


2. Commerce’s Treatment of NSK’s Lump Sum Billing Adjustments 

During the POR at issue, NSK: (1) granted home market lump sum 
billing adjustments on a customer-specific basis and not on transaction- 
specific or part-number-specific basis; and, therefore, (2) created ac- 
counting records that (a) merely recorded a lump sum adjustment to a 
particular customer’s account; and (b) did not allow NSK to link the ad- 
justment to specific sales or products, or to report the adjustment more 
precisely than on a customer-specific basis. See Torrington’s Rule 56.2 
Mem. at 8-11. During the process of verification, Commerce verified the 
adjustment by examining debit and credit memoranda from NSK to its 
customers and found that the amount of the increase or decrease was 
recorded as an offset in NSK’s accounts receivable ledger. See Def.’s 
Mem. at 115. Torrington, however, asserts that NSK could have re- 
ported at least some of the adjustments more precisely. See Torrington’s 
Rule 56.2 Mem. at 8-11. However, it is Commerce and not Torrington 
that is charged with the authority to use its expertise and knowledge of 
the reporting systems of a particular respondent. In other words, the 
fact that NSK’s accounting records merely recorded a lump sum adjust- 
ment to the customer’s account receivable does not make Commerce’s 
conclusion that NSK could not link the adjustment to specific sales or 
products, or to report the adjustment more precisely than on a custom- 
er-specific basis unreasonable. Commerce could rightfully conclude 
that 


{a]lthough NSK allocated lump-sum price adjustments on a cus- 
tomer-specific basis, [Commerce] determined that NSK acted to 
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the best of it ability in reporting this information when it used cus- 
tomer-specific allocations. 

[Commerce’s] review of the information which NSK submitted 
indicates that, given the lump-sum nature of this adjustment, the 
fact that NSK’s records do not readily identify a discrete group of 
sales to which each rebate pertains, and the extremely large num- 
ber of sales NSK made during the POR, it is not feasible for NSK to 
report this adjustment on a more specific basis.15 


Final Results, 63 Fed. Reg. at 33,327. 


3. Commerce’s Treatment Of Ntn’s Home Market Discounts 

During the review at issue, Commerce verified that NTN granted 
lump-sum discounts that were calculated on a customer-specific catego- 
ry as well as product-specific category basis. See Def.’s Mem. at 117. 
Commerce determined that NTN maintained a discount table for the 
purpose of detecting the product category of the merchandise. See id. 
Using this discount table, NTN could isolate the discount granted with 
respect to subject merchandise. See id. Commerce verified that, to deter- 
mine the discount granted and reported in NTN’s home market sales 
listing, NTN calculated a discount ratio that was based upon the total 
amount of discounts granted to a customer during the POR divided by 
the value of sales made to that customer during the POR. See id. This 
discount ratio was then multiplied by the gross unit price which yielded 
the discount amount reported in NTN’s home market sales listing. See 
id. Because the discounts were not granted on a transaction-specific ba- 
sis, Commerce concluded that NTN reported the discounts in the most 
feasible manner possible. See Final Results, 63 Fed. Reg. at 33,325. 

Torrington argues that NTN did not demonstrate that NTN’s alloca- 
tion methodology was non-distortive. See Torrington’s Rule 56.2 Mem. 
at 11-12. However, after examining the record, Commerce found that, 
because NTN’s allocation was order-specific, and the merchandise did 
not vary significantly in terms of value, physical characteristics, or the 
manner in which it was sold, the results of the allocation were not unrea- 
sonably inaccurate or distortive.!® See Final Results, 63 Fed. Reg. at 
33,325. As this Court pointed out supra, the agency and not Torrington 
is charged with the authority to determine whether reported data leads 
to a distortive result. Therefore, Commerce’s decision with respect to 
NTN’s home market discounts is affirmed. 


4. Commerce’s Treatment of Koyo’s Home Market Rebates 


During the review, Koyo: (1) reported that it granted home market re- 
bates to a certain distributor; but (2) could not identify from its records 
the individual models on which the rebate was granted without review- 


15 Torrington also argues that: (1) the adjustments should not have been accepted because the size of the adjust- 
ments affected the dumping margins; and (2) Commerce unlawfully shifted the burden of proof to Torrington. These 
arguments are addressed by the Court with respect to Koyo’s lump sum adjustments, supra, and the Court adheres to 
its prior reasoning. 

16 Torrington also argues that: (1) the adjustments should not have been accepted because the size of the adjust- 
ments affected the dumping margins; and (2) Commerce unlawfully shifted the burden of proof to Torrington. These 
arguments are addressed by the Court with respect to Koyo’s lump sum adjustments, supra, and the Court adheres to 
its prior reasoning. 





196 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 30, JULY 24, 2002 


ing manually hundreds of individual invoices. See Def.’s Mem. at 118. 
Since Koyo was unable to perform the latter function, Koyo reported re- 
bates to this distributor on the basis of the distributor’s account as a 
whole.!” See id. Commerce concluded that, since Koyo did not have the 
capability in its computerized record-keeping system to distinguish be- 
tween sales to the distributor for a specific application covered by the 
rebate and sales to the same distributor sold for different applications 
that were not covered by the rebate, Koyo had reported this rebate on as 
a specific basis as possible. See Final Results, 63 Fed. Reg. at 33,327. 

Torrington asserts that Koyo should have been able to obtain more 
precise data, and that Koyo has had ample time to modify its record- 
keeping system. See Torrington’s Rule 56.2 at 13-14. However, Torring- 
ton’s speculations do not provide neither a factual nor a legal basis to the 
statement that Commerce’s determination was unreasonable. There- 
fore, the Court upholds Commerce’s treatment of Koyo’s home market 
rebates. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce: (1) to determine whether NSK’s cylindrical roller bearings 
at issue are (a) complex merchandise that encompasses characteristics 
so numerous that the process of valuation shall be entrusted to Com- 
merce’s discretion, or (b) merchandise that can be matched in accor- 
dance with the statutorily provided hierarchy; and (c) if Commerce 
concludes that NSK’s cylindrical roller bearings are merchandise that 
could be matched in accordance with the statutorily provided hierarchy, 


change Final Results, 63 Fed. Reg. 33,320, accordingly; and (2) with re- 
gard to NTN’s minor inputs, to (a) either provide the Court with a suffi- 
cient and reasonable explanation of Commerce’s methodology; or (b) if 
Commerce is unable to do so, amend Final Results, 63 Fed. Reg. 33,320, 
accordingly. Commerce’s final determination is affirmed in all other re- 
spects. 


17 Specifically, the reported rebate amounts in the home market sales to that distributor were based on a factor cal- 
culated by dividing the total rebate payments made to that distributor during the POR by the total sales made to that 
distributor during the POR. See Def.’s Mem. at 118. 
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(Slip Op. 02-62) 


CONSOLIDATED BEARINGS Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 98-09-02799 
(Dated July 9, 2002) 


ORDER 


TSOUCALAS, Senior Judge: Upon consideration of the Final Results of 
Redetermination Pursuant to Ct. Remand (“Remand Results II”) for 
Consolidated Bearings Co. v. United States (“Consolidated Bearings”), 
26CIT _, 182 F Supp. 2d 1380 (2002), filed by the United States De- 
partment of Commerce, International Trade Administration (“Com- 
merce”), on April 18, 2002, plaintiff's comments contesting the Remand 
Results II, defendant’s response in opposition to plaintiff's comments, 
and all other pertinent papers, it is hereby 

ORDERED that this case is remanded again to Commerce to liquidate 
all Consolidated Bearings’ imports of FAG Kugelfisher’s merchandise 
imported during the period of review in accordance with the September 
9, 1997, liquidation instructions as ordered by this Court in Consoli- 
dated Bearings, 26 CIT __, 182 F. Supp. 2d 1380!; and it is further 

ORDERED that the re-remand results are due within thirty (30) days of 
the date that this order is entered. Any responses or comments are due 
within fifteen (15) days thereafter. Any rebuttal comments are due with- 
in five (5) days after the date the responses or comments are due. 


1 The Court is bewildered by Commerce’s continued misreading of the purpose and scope of the Court’s previous 
remands in this matter. Similar to Commerce's Final Results of Redetermination Pursuant to Ct Remand (“Remand 
Results I”), in Remand Results II, Commerce rather than follow the clear instructions set forth by this Court, states 
that Commerce 
will instruct the U.S. Customs Service to liquidate Consolidated’s imports of FAG merchandise during the [POR] 
* * * using the ad valorem rates from the September 9, 1997, liquidation instructions which [Commerce] calcu- 
lated based on FAG’s reported sales through its U.S. affiliate to various U.S. customers: 

Remand Results II at 5. 
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